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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
MAY 1975 


AGRICULTURE DECISIONS 


Commodity Exchange Act 


QUAINTANCE, Kermit W., ‘‘Q”’ Commopities Co., and 
Ear B. Hoctunp.CEA Docket No. 176. Insufficient 
funds checks — Falsifying financial ledger record — 
Misuse of customers’ funds — Sanction 


(No. 16,453) 


In re Kermit W. QuUAINTANCE, ‘“‘Q’’ CommonitTigs Co.,and Eart B. 
Hoctunp. CEA Docket No. 176. Decided October 24, 1974, 
with respect to Earl B. Hoglund. 


Insufficient funds checks — Falsifying financial ledger record — Customers 
funds — misuse of — Sanction 


Respondent’s stipulation has been accepted and the order herein is issued 
against respondent Hoglund in connection with violations of the Act with 
respect to maintenance of accounts and records and the care and use of 
customers’ funds as found herein. Respondent Earl B. Hoglund is denied 
trading privileges on all contract markets for a period of three years. 

Richard W. Davis, for complainant. 

Robert W. Patterson, Rochester, Minn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1) hereafter referred to as the 
‘“‘Act’’, instituted by a complaint and notice of hearing issued on 
July 12, 1971, by the Assistant Secretary of Agriculture. The 
respondents are charged with violating various sections of the Act 
and Regulations.* 


Final disposition of this matter was held in abeyance pending 


*Sections 4, 4d(2), 4g, 4i, 6(b), and 9(a) of the Act (7 U.S.C. 6, 6d(2), 6g, 6i, 9, 
13(a)) and sections 1.20, 1.32, 1.35, 1.37, 17.00, 18.00, and 18.04 of the regula- 
tions of the Secretary of Agriculture issued under the said Act (17 C.F.R. 1.20, 


1.32, 1.35, 1.37, 17.00, 18.00, 18.04) herein referred to as the ‘‘Regulations’’. 827 
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settlement negotiations and final disposition of a criminal in- 
dictment in the United States District Court, District of 
Minnesota, against the respondents involving some of the acts 
alleged herein. On May 29, 1973, the Judicial Officer, United 
States Department of Agriculture, issued a Decision and Order 
disposing of this case** insofar as it pertained to respondents 
Kermit W. Quaintance and ““Q’’ Commodities Co. (32 A.D. 1109). 


Respondent Earl B. Hoglund filed a separate answer on 
November 2, 1973, in which he admitted the jurisdictional 
allegations of the complaint, stated that he was without 
knowledge or information as to the allegations pertaining speci- 
fically to the other respondents, and denied the remaining allega- 
tions of the complaint. 


An oral hearing was held before me in Rochester, Minnesota, on 
April 2, 1974. Respondent Earl B. Hoglund was represented by 
Robert W. Patterson, Esquire, Rochester, Minnesota. Richard 
W. Davis, Jr., Esquire, Office of the General Counsel, United 
States Department of Agriculture, appeared as counsel for the 
complainant. 


During a prehearing conference immediately preceeding the oral 
hearing, the parties agreed to stipulate to facts generally outlin- 
ing the nature of the business problems of the firm of ‘‘Q’’ Com- 
modities Co., one of the respondents in this matter, and to 
stipulate to the substantive facts alleged in the complaint as to re- 
spondent Earl B. Hoglund (Tr. pp. 4-7). This left as the only issue 
in the case the determination of the sanction to be imposed 
against respondent Hoglund. 


FINDINGS OF FACT 


1. Respondent, ‘‘Q’’ Commodities Co., a corporation organized 
and existing under the laws of the state of Minnesota, at all times 
material to this proceeding, was entitled to membership privileges 
on the Minneapolis Grain Exchange and the Chicago Board of 
Trade, both duly designated contract markets under the Act, and 
was engaged as a registered futures commission merchant under 
the Act. 


2. Respondent Earl B. Hoglund, at all times material to this 
proceeding, was manager of the branch office of ‘‘Q’’ Commodities 
Co., located in Rochester, Minnesota. 


**Order to cease and desist and five year denial of trading privileges. 
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3. During the period from about May 6, 1968, to about 
September 12, 1968, respondent Earl B. Hoglund, by the use of 
checks which he drew against insufficient funds, willfully falsified 
the financial ledger record of the account of Earl B. Hoglund in 
the books of ““Q’’ Commodities Co. (required by the Regulations, 
17 CFR 1.35). By carrying over the false credit entries thus 
created into the daily segregation record maintained by ‘‘Q’’ Com- 
modities Co. (required by the Regulations, 17 CFR 1.32), re- 
spondent willfully falsified that record. (Stipulation, CX 2) 


4. On or about August 15, 1968, respondent Earl B. Hoglund 
submitted a report on Form CEA-40, “Statement of Reporting 
Trader” (required by the Regulations, 17 CFR 18.04), which 
contained false entries in items 5 and 6 in that, contrary to such 
entries, Kermit W. Quaintance controlled trading and had a 
financial interest in the account to which the report pertained. 
(Stipulation, CX 2) 


5. During 1968, respondents Kermit W. Quaintance and ‘‘Q”’ 
Commodities Co. pursued a course of business in which com- 
modity futures trades belonging to the firm were identified as 
having been made on behalf of customers and were assigned to the 
segregated customer account of the firm. Some of such trades 
were assigned to the account of respondent Earl B. Hoglund. Asa 


result of this course of business, funds held in segregation for the 
benefit of customers were used to finance the trades of the firm. 
Money in segregation belonging to customers of the firm was used 
to margin contracts and to make up deficits on trades made on 
behalf of the firm. Customers of the firm, because of these actions, 
suffered the loss of free credit balances in their accounts in excess 
of $400,000, and the financial condition of the firm became 
impaired. (Stipulation, CX1) 


CONCLUSIONS 


By reason of the aforesaid findings of fact, it is concluded that 
respondent Earl B. Hoglund violated sections 4i and 6(b) of the 
Act (7 U.S.C. 6i and 9) and section 18.04 of the Regulations (17 
CFR 18.04), which sections pertain in general to the submission of 
reports and the maintenance of records. 


It is further concluded that the falsification by respondents of 
the financial ledger account of respondent Earl B. Hoglund and 
the daily segregation record of ‘‘Q’’ Commodities Co. violated sec- 
tions 4d(2) and 4g of the Act (7 U.S.C. 6d(2) and 6g) and sections 
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1.32 and 1.35 of the Regulations (7 CFR 1.32 and 1.35). Said 
sections pertain to the maintenance of accounts and records by 
futures commission merchants, the care and use of customer 
funds, segregated accounts, etc. 


As noted earlier in the preliminary statement, there being no 
serious dispute as to the facts or the violations of the Act and 
Regulations, the sole question to be decided here is the sanction to 
be imposed upon respondent Earl B. Hoglund. Aside from a cease 
and desist order, complainant recommends a five year denial of 
trading privileges while respondent recommends a six month 
denial. 


Complainant’s recommendation is based on the contention that 
respondent Hoglund acted in combination and concert with re- 
spondents, Kermit W. Quaintance and ‘“Q’’ Commodities Co. in 
pursuing the course of business stated in finding of fact 5 which 
ultimately led to a $400,000 loss of customer credit balances. 


Respondent Hoglund on the other hand appears to take the 
position that he was unknowingly used by the other respondents 
and that his role was insignificant in the total operation of ‘‘Q” 
Commodities which resulted in the financial disaster. 


We believe the record evidence supports a conclusion which is 
midway between these two contentions and accordingly we rec- 
ommend that a three year denial of trading privilege be imposed 
upon respondent Hoglund, together with a cease and desist order. 


There is insufficient evidence in the record to convince us that 
respondent Hoglund acted in combination and concert with the 
other named respondents. For example there is no evidence in the 
record that respondent Hoglund profited from the activities nor is 
there evidence that he was totally aware of the activities of the 
other respondents. While we believe respondent Hoglund’s 
actions to be serious violations of the Act and the Regulations, 
these violations represented only a small segment of the illegal 
conduct of his employer whom complainant characterizes as the 
‘principal culprit in this matter.” 


Additionally respondent Hoglund’s abstention from trading 
since January 1971 at the direction of his attorney* warrants 


*An agreement was made in January 1971, as part of a criminal plea bargain, 
that respondent Hoglund would consent to the imposition of an administrative 
sanction prohibiting him from trading in commodity futures for a period of time 
to be determined. When the complete terms of the proposed consent order were 

ee 
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some consideration in the imposition of a 3 year rather than 5 year 
sanction. 


On the otherhand we believe that respondent Hoglund’s 
violations of the Act were serious offenses perpetrated in careless 
disregard for the provisions of the Act and Regulations. For 
example even though respondent expressed his naivete about the 
meaning of check kiting (Tr. 84-85), a reasonable man would not 
unwittingly draw a series of checks upon an account with in- 
sufficient funds, even at the request of his employer**. Further 
respondent’s rationalization about submitting a false report (CX 
4) when confronted with warning language on the form itself, re- 
garding penalties for false reports, is not persuasive of his com- 
pletely unknowing role in the ‘‘Q’’ Commodities activities. 


In this regard it is reasonable to assume that if the report filed 
by respondent Hoglund on August 9, 1968 (Finding of Fact 4) had 
been truthful, it might have triggered an immediate audit by the 
C.E.A. of the “Q’’ Commodities firm, resulting in a disclosure of 
mishandling of customers’ funds (Finding of Fact 5) several 
months earlier than was actually the case in December 1968. 


We believe that the actions of respondent Hoglund violated the 
Act and Regulations and contributed to the unlawful activities of 
his employer. These violations therefore warrant the sanction im- 
posed herein. This sanction will, we believe, be sufficiently 
effective to deter future violations by respondent Hoglund and 
other potential violators. 


ORDER 


1. The respondent Earl B. Hoglund shall cease and desist from: 


a. falsifying records required by regulations of the Secretary 
of Agriculture under the Commodity Exchange Act; and 


. cont. 

presented to respondent, he objected on the basis that a year had passed since 
the initial agreement was made, and that he had not traded after January, 1971, 
because he erroneously believed that the prohibition was already in effect, and 
claimed that the period of the sanction should be reduced by one year. Since no 
sanction had been imposed by the Secretary of Agriculture and since complain- 
ant was in no way responsible for the erroneous belief of respondent, complainant 
declined to so reduce the period o: the sanction (Tr. pp. 8-11, 107-108). 
**Respondent Hoglund testified that the checks were drawn either to make or 
repay a loan to Quaintance, but he wasn’t sure which was the case (Tr. pp. 76, 
92-93). 
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b. making false entries in reports required by regulations of 
the Secretary of Agriculture under the Commodity Exchange Act. 


2. The respondent Earl B. Hoglund is prohibited from trading 
on or subject to the rules of any contract market for a period of 
three years and all contract markets shall refuse all trading 
privileges to the said respondent during this period. Such prohibi- 
tion and refusal shall apply to all trading done and positions held 
directly by the said respondent, either for his own account or as 
the agent of representative of any other person or firm, and also to 
all trading done and positions held indirectly through persons or 
firms owned or controlled by the said respondent, or otherwise. 


3. The cease and desist provisions of this order set forth in 
paragraph 1, above, shall become effective on the date this 
decision and order become final.* The period of the prohibition of 
trading and denial of trading privileges to the respondent set forth 
in paragraph 2, above, shall become effective on the thirtieth day 
after the date this decision and order become final. 


4. Pursuant to the Rules of Practice governing proceedings 
under the Commodity Exchange Act, this decision and order 
become final without further procedure thirty-five (35) days after 
service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty (30) days after service, as provided in 
sections 0.16 and 0.18 of the Rules of Practice (17 C.F.R. 0.16, 
0.18). 


5. A copy of this decision and order shall be served upon each 
of the parties and on each contract market. 


*The Decision and Order became final October 24, 1974. —Ed. 
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Horse Protection Act 
Motes, Mack. HPA Docket No. 14. Consent order — 
Sanction . AL 132. IPR Se Se 
Myers, Mrs. James A. ‘‘Dessie’’. HPA Docket No. 24. 
Soring — constituting cruel and inhumane treatment 


of animal — Unfair competition — sored horse with 
unsored horses — Sanction . 


Potk, Davw. HPA Docket No. 31. Consent order — 
Sanction ...... 


Roserts, Hersert. HPA Docket No. 12. Consent order — 
Sanction ........ 


(No. 16,454) 


In re Mrs. James A. ‘‘Dessie’” Myers. HPA Docket No. 24. De- 
cided May 2, 1975. 


Soring — constituting cruel and inhumane treatment — Unfair competition — 
sored horse with unsored horses — Sanction 


Where respondent violated the Act and regulations in the cruel and inhumane 
treatment of the horse in issue, and exhibited the horse in unfair competi- 
tion with other horses, as found herein respondent is assessed the maximum 
civil penalty therefor of $1,000.00. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.), hereinafter referred to as the Act. It was 
instituted by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. The Complaint alleges that the respondent violated 
section 4(b) of the Act (15 U.S.C. 1823(b)) and section 11-2 
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the regulations (9 CFR 11.2(a)), by entering for the purpose of 
showing and exhibiting a sored horse. 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail on February 5, 1975. 


Respondent was informed in the Complaint and the letter of 
service that an answer should be filed within twenty (20) days, 
and that failure to file an answer either admitting, denying or 
explaining the allegations in the Complaint and requesting an oral 
hearing would constitute an admission of such allegations and a 
waiver of such hearing. Respondent has not filed an answer. 


This Decision and Order, therefore, are issued pursuant to 
sections 12.6-3 and 12.8 of the Rules of Practice governing 
proceedings under the Act (9 CFR 12.6-3 and 12.8). 


FINDINGS OF FACT 


_1. (a) Mrs. James A. ‘‘Debbie’’ Myers, hereinafter referred to 
as the respondent, is an individual residing at 3584 Mill Creek 
Road, Atlanta, Georgia 30319. 


(b) Respondent, at all times material herein, was the owner 
of the horse “Flying Cloud, Jr.’’. 


(c) The Georgia Walking Horse Jamboree Horse Show, 
Alpharetta, Georgia, was a horse show to which horses had been 
moved in commerce. 


2. On or about October 12, 1973, respondent entered for the 
purpose of showing and exhibiting as Entry No. 230, in Class No. 
8, at the Georgia Walking Horse Jamboree Horse Show, 


” 


Alpharetta, Georgia, the horse, ‘Flying Cloud, Jr.’’ which was 
sored, as that term is defined in the Act and the regulations. Said 
horse was sored by the use of a cruel or inhumane method or de- 
vice which would reasonably be expected to result in physical pain 
to said horse when walking, trotting, or otherwise moving, or to 
cause extreme physical distress to said horse, or to cause inflam- 
mation, and which did, in fact, cause the pastern areas of both 
front legs of said horse to be sensitive to normal palpation, cause 
scars on said pastern areas, cause hair to be rubbed off both the 
front and rear of said pastern areas, and cause said horse to be 
very reluctant to stand still. 
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CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals and that sored horses compete unfairly 
with horses which are not sored. Respondent’s failure to file an 
answer to any allegation in the Complaint constitutes an admis- 
sion of all the allegations of the Complaint and a waiver of hearing 
pursuant to sections 12.6-3 and 12.8 of the Rules of Practice (9 
CFR 12.6-3 and 12.8). The actions of respondent in entering for 
the purpose of showing and exhibiting a sored horse constitute a 
serious violation of the Act and regulations and warrant the 
imposition against her of the maximum civil penalty of $1,000 
provided for in section 6(a) of the Act (15 U.S.C. 1825(a)). 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 
payable to the Treasurer of the United States by certified check or 
money order and forwarded to Gregory Cooper, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 30 
days from the date this order becomes effective. 


Copies of this order shall be served upon the parties, and this 
order shall become final* and effective 30 days after service hereof 
upon the respondent unless there is an appeal to the Secretary as 
provided in sections 12.10-9 and 12.14 of the Rules of Practice (9 
CFR 12.10-9, 12.14). 


*The Decision and Order became final May 2, 1975. — Ed. 


(No. 16,455) 


In re HerBertT Rosperts. HPA Docket No. 12. Decided May 9, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the soring of a horse as found herein. 
Respondent is assessed a civil penalty of $400.00. 
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Alexander Samofal, for complainant. 
Charles R. Terry, Morristown, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging that respondent has violated 
the Act and the regulations issued thereunder (9 CFR 11.1 et 
seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.), and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions and assessing a civil penalty of $400, 
based upon the allegations in the complaint, the order to become 
effective on the day upon which service of the order is made on re- 
spondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Herbert Roberts, hereinafter referred to as the respond- 
ent, is an individual residing in South Irvine, Kentucky 40336. 


(b) Respondent, at all times material herein, was the owner 
and exhibitor of the horse, ‘‘Magic Sun’’, which was shown and 
exhibited at the Walking Horse Trainers Show, Nashville, 
Tennessee, on March 30, 1973. 


(c) The Walking Horse Trainers Show, Nashville, 
Tennessee, was a horse show to which horses had been moved in 
commerce. 


2. Respondent, on or about March 30, 1973, at the Walking 
Horse Trainers Show, Nashville, Tennessee, showed and 
exhibited the horse, ‘Magic Sun’, which was “‘sored”’, as the 
term is defined in the Act and the regulations, by use on the horse 
of a cruel and inhumane method or device, after the date of enact- 





HERBERT ROBERTS 837 
Cite as 34 A.D. 835 


ment of this Act, which may reasonably be expected to result in 
physical pain to the horse when walking, trotting or otherwise 
moving, or to cause inflammation, and which did result in red, in- 
flamed, and sensitive areas on the horse’s front pasterns, in 
violation of section 4(b) of the Act (15 U.S.C. 1823(b)), and 
section 11.2(a) of the regulations (9 CFR 11.2(a)). 


3. Respondent, on or about March 30, 1973, in violation of 
section 11.2(d) of the regulations (9 CFR 11.2(d)), did use a 
foreign substance on the pastern areas of both front legs of the 
horse, ‘‘Magic Sun’’, while it was being shown and exhibited at 
the Walking Horse Trainers Show, Nashville, Tennessee, and, a 
certification from a veterinarian that such substance was applied 
for beneficial therapeutic purposes and that its presence during 
the showing or exhibition was required for such purposes was not 
furnished to the Veterinary Services’ representative upon his re- 
quest. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 and 3 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and sections 11.2(a) and 11.2(d) of the regulations (9 
CFR 11.2(a), 11.2(d)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Herbert Roberts is assessed a civil penalty of $400 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Alexander W. 
Samofal, Office of the General Counsel, Room 1207, South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250, within 30 days from the date this order becomes 
effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the date upon 
which service of the order is made upon respondent. The default 
Decision entered April 15, 1975 should be and hereby is set aside 
and held for naught. 
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(No. 16,456) 
In re Mack Motes. HPA Docket No. 14. Decided May 13, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the soring of a horse as found herein, 
constituting cruel and inhumane treatment of said animal. Respondent is 
assessed a civil penalty of $250 in connection therewith. 


Thomas E. Bundy, for complainant. 
George C. Eblen, Shelbyville, Tenn., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging that respondent has violated 


the Act and the regulations issued thereunder (9 CFR 11.1 et 
seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.) and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $250, based 
upon the allegations contained in the complaint, the order to 
become effective on the day upon which service of the order is 
made on respondent. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Mack Motes, hereinafter referred to as the respondent, is 
an individual residing at Route #1, Eagleville, Tennessee 37060. 


(b) Respondent, at all times material herein, was the trainer 
of and had full custody and control over a horse known as ‘‘Go 
Boy’s Caretaker’, which horse was owned by G. D. Sauls, 
Lawrenceville, Georgia. 
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2. On or about November 9, 1972, respondent showed and ex- 
hibited the horse known as ‘‘Go Boy’s Caretaker’”’ in the Sixteenth 
Annual Southern Championship Charity Horse Show, 
Montgomery, Alabama, a horse show to which horses were moved 
in commerce. Said horse was ‘‘sored’’, as that term is defined in 
the Act and the regulations, by means of a cruel or inhumane 
method or device, which would reasonably be expected to result in 
inflammation, physical distress, or physical pain to said horse 
when walking, trotting, or otherwise moving, and did result in the 
pastern areas of both forelegs of said horse being extremely 
sensitive to light digital pressure and having raw, highly inflamed 
circular areas, approximately one inch in diameter, on the bulbs of 
the heal of both forelegs, which seeped serum. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, re- 
spondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) 
and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent is assessed a civil penalty of $250.00 which shall be 
payable by certified check or money order to the Treasurer of the 
United States and shall be forwarded to Thomas E. Bundy, Office 
of the General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 30 
days from the date this order becomes effective. 


Copies hereof shall be served upon the parties and this order 
shall become effective upon the date of service of this order upon 
the respondent. 
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(No. 16,457) 
In re Daviw Potx. HPA Docket No. 31. Decided April 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the soring of horses and thereby causing 
cruel and inhumane treatment of such animals. Respondent is assessed a 
civil penalty in the amount of $2,000.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging that respondent has violated 
the Act and the regulations issued thereunder (9 CFR 11.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 12.1 et seq.) and consents to 
the issuance of a specified order, containing findings of fact and 
conclusions, assessing a civil penalty of $2,000, based upon the 
allegations in the complaint, the order to become effective on the 
day upon which service of the order is made upon respondent. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) David Polk, hereinafter referred to as the respondent, is 
an individual residing at Route 1, Bahama, North Carolina 27503. 


(b) Respondent, at all times material herein, was the trainer 
of, and had full custody of and control over, the horses known as 
“Sun Dust Go Boy” and “Chief’s Mister Rebel’’. 
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2. Respondent, on or about October 5, 1973, at the Fourth 
Annual North Carolina Championship Walking Horse Show, 
Dallas, North Carolina, a horse show to which horses were moved 
in commerce, showed and exhibited the horse known as ‘Sun 
Dust Go Boy” while said horse was ‘‘sored”’ as that term is de- 
fined in the Act and the regulations. Said horse was ‘‘sored’”’ by 
the use on the horse of a cruel or inhumane method or device, 
which would reasonably be expected to result in physical pain to 
said horse when walking, trotting, or otherwise moving, to cause 
extreme physical distress to said horse, or to cause inflammation, 
and which did cause the pastern areas of both forelegs of said 
horse to have raw bleeding areas. 


3. Respondent, on or about October 6, 1973, at the Fourth 
Annual North Carolina Championship Walking Horse Show, 
Dallas, North Carolina, a horse show to which horses were moved 
in commerce, showed and exhibited the horse known as ‘“‘Chief’s 
Mister Rebel’’ while said horse was ‘‘sored’’, as that term is 
defined in the Act and the regulations. Said horse was “‘‘sored”’ by 
the use on the horse of a cruel or inhumane method or device, 
which would reasonably be expected to result in physical pain to 
said horse when walking, trotting or otherwise moving, to cause 
extreme physical distress to said horse, or to cause inflammation, 
and which did cause said horse to have extreme sensitivity to 
palpation in the pastern areas of its forelegs. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 and 3 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, David Polk, is assessed a civil penalty of $2,000 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, United States Department 
of Agriculture, Room 1207, South Building, Washington, D.C. 
20250, within thirty days from the date this order becomes 
effective. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 





LIST OF DECISIONS REPORTED 
MAY 1975 
AGRICULTURE DECISIONS 
Laboratory Animal Welfare Act 


WaurenpvorF, Wayne D. LAWA Docket No. 30. License 
fees — failure to pay — Reports, annual — failure 
ERS eae cars 


(No. ) 


In re Wayne D. WaurenporF. LAWA Docket No. 30. Decided 
May 9, 1975. 


License fees — failure to pay — Reports — annual, failure to file 


Where respondent failed to file an annual report and to pay the license fees as 
required, such actions by respondent were in violation of the Act and regu- 
lations. Respondent’s contentions with respect to such actions are no de- 
fense to such violations. Respondent is ordered to cease and desist from the 
violations as found herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This administrative proceeding arises by reason of a Complaint 
filed August 27, 1974 where the Complainant, the Administrator 
of the Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charged the Respondent, Wayne D. 
Wahrendorf, an individual doing business as Pet’s Paradise, with 
having violated Section 2.6 and 2.7(a) and (b) of the Regulations 
(9 CFR 2.6, 2.7(a) and (b)) issued under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.). Specifically, the 
Respondent was charged with failing to pay the annual license fee 
and with failing to file an annual report as prescribed by the 
regulations. 


The Respondent replied thereto by letter-answer dated 


September 17, 1974 (filed September 23, 1974) and requested an 
843 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 


‘ 
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Laboratory Animal Welfare Act 


WanurenporF, Warne D.LAWA Docket No. 30. License 
fees — failure to pay — Reports, annual — failure 
OMEN 3. Soeak c's ww wie fa ok eat 


(No. ) 


In re Wayne D. WaurenporrF. LAWA Docket No. 30. Decided 
May 9, 1975. 


License fees — failure to pay — Reports — annual, failure to file 


Where respondent failed to file an annual report and to pay the license fees as 
required, such actions by respondent were in violation of the Act and regu- 
lations. Respondent’s contentions with respect to such actions are no de- 
fense to such violations. Respondent is ordered to cease and desist from the 
violations as found herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This administrative proceeding arises by reason of a Complaint 
filed August 27, 1974 where the Complainant, the Administrator 
of the Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charged the Respondent, Wayne D. 
Wahrendorf, an individual doing business as Pet’s Paradise, with 
having violated Section 2.6 and 2.7(a) and (b) of the Regulations 
(9 CFR 2.6, 2.7(a) and (b)) issued under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.). Specifically, the 
Respondent was charged with failing to pay the annual license fee 
and with failing to file an annual report as prescribed by the 
regulations. 


The Respondent replied thereto by letter-answer dated 


September 17, 1974 (filed September 23, 1974) and requested an 
843 
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oral hearing. A prehearing conference convened at 9:00 a.m. on 
January 15, 1975 in Phoenix, Arizona, and was followed by the 
oral hearing in this matter. The Complainant was represented by 
Thomas E. Bundy, Esquire, Office of General Counsel, United 
States Department of Agriculture and the Respondent appeared 
pro se. 


As a result of stipulations and agreements reached at the pre- 
hearing conference the Complainant moved to amend paragraph 
I(a) of the Complaint by deleting therefrom the language 
“principal place of business located at’’ and inserting in lieu 
thereof ‘“‘mailing address is.’” The Respondent had no objection 
thereto and the Complaint was so amended. 


Also as a result of the prehearing conference paragraphs I(a), as 
amended, I(b), II and III of the Complaint were not controverted 
and were stipulated to by the Respondent. Paragraphs II and III 
of the Complaint state as follows: 


“Respondent failed to pay the annual license fee prescribed by Section 
2.6 of the Regulations on or before December 14, 1973, the anniversary 
date of his license. 


“Respondent failed to file an annual report as prescribed by Sections 
2.7(a) and (b) of the regulations within thirty days prior to December 14, 
1973, the anniversary date of his license.” 


Also, during the prehearing conference, the Respondent agreed 
and stipulated to the following portions of Paragraph I(b): 


“(b) The respondent, at all times material herein, was: 


(1) Licensed as a dealer under the Act and the regulations by the 
Secretary of Agriculture, and classified as a Class ‘‘B’’ dealer under 
the regulations. 


(2) Engaged in the business of buying and selling animals for pet 
purposes affecting commerce.”’ 

The only matter in issue at the time of the oral hearing was 
Subparagraph (c) of Paragraph I of the Complaint which sets 
forth: 

“(c) At the time of licensing under the Act, the respondent was apprised 


of the provisions of the Act and the regulations and standards thereunder, 
and agreed in writing to comply with their provisions.”’ 


The Complainant called as a witness Mr. Robert Harms, the 
Regional Compliance Officer for the Western Region, United 
States Department of Agriculture, Animal and Plant Inspection 
Service, Veterinary Service. During the course of his testimony he 
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produced a certification above the signature of the Respondent 
wherein Respondent acknowledged receipt and agreed to comply 
with all regulations and standards contained in 9 CFR Paragraph 
I, Subparagraph (a), the date of said certification being December 
14, 1972. 


The Respondent testified on his own behalf as well as having 
called several witnesses. The thrust of the Respondent’s position 
was that there were other shops that should be but were not 
licensed under the Act, that other alleged violations occurred and 
were still occurring and that although the Respondent failed to re- 
new his license and pay his fee and file his report -prior to the 
anniversary date thereof, he was excused from doing so because 
on December 14, 1972 he made his first application for a license 
which was issued for $5 for the first year; that on February 16, 
1973 he received his license, 86B-8, and that on November 13, 
1973 he received a written notice that his license was due for re- 
newal by December 14, 1973 but he was under the impression that 
the renewal fee was $200. However, the evidence reflects that the 
Respondent did not learn of the $200 renewal fee until some time 
in January after the anniversary date of his license. 


The Complainant’s position is that the Respondent, by his own 
admission, failed to file the prescribed annual report and pay the 
license fee, and, accordingly, had violated the applicable regula- 
tions. 


Pursuant to leave granted, the Complainant filed Proposed 
Findings of Fact, Conclusions, Order and Brief in support thereof 
on February 3, 1975. The Respondent likewise submitted a 
written statement and on February 10, 1975 the Complainant filed 
a Reply Brief. 


FINDINGS OF FACT 


Based upon consideration of the entire record evidence, 
including the stipulations entered into by the parties, the 
following Findings of Fact are made based upon the reliable 
probative evidence of record: 


1. Among the provisions of the regulations promulgated 
pursuant to the Laboratory Animal Welfare Act, as amended 
(P.L. 91-579, 91st Cong., Dec. 24, 1970) (7 U.S.C. 2131 et seq.) 
are the following: 


“§ 2.6 Annual fees; and termination of licenses. 
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“(a) In addition to the fee required to be paid upon application for a 
license under § 2.4, each licensee shall submit to the Veterinarian in 
Charge the annual fee prescribed in this section, by certified check, 
cashier's check, or money order, on or before each anniversary date of his 
license.” 


** * * 


“(f) The failure of any licensee to pay the annual fee prescribed by this 
section on or before each anniversary date of his license or to file the report 
provided for in § 2.7 shall constitute grounds for the suspension of such 
license until the prescribed fee is paid or report is filed pursuant to the reg- 
ulations in this subchapter. Repeated failure of a licensee to pay the 
annual license fee or to file the prescribed report when due shall constitute 
grounds for revocation or suspension for a definite period of the license. 
Any other violation of the Act, or the regulations or standards thereunder 
also constitutes grounds for suspension or revocation of a license pursuant 
to section 19 of the Act.” (9 CFR 2.6) 


* * * *& 


“§ 2.7 Annual report by licensees. 


(a) Each year within 30 days prior to the anniversary date of his 
license, a licensee shall file with the Veterinarian in Charge a report, upon a 
form which will be furnished to him, upon request, by the Veterinarian in 
Charge. 


““(b) A person licensed as a dealer shall set forth in his annual report 
the total gross dollar amount derived from the sale of animals to research 
facilities, dealers, exhibitors, retail pet stores, and persons, for use as pets, 
directly or through an auction sale, by the licensee during the preceding 
business year (calendar or fiscal), and such other information as may be re- 
quired thereon.’ (9 CFR 2.7(a) and (b)) 


2. Wayne D. Wahrendorf, hereinafter referred to as the Re- 
spondent, is an individual doing business as Pet’s Paradise, with 
his mailing address being 8753 North 30th Avenue, Phoenix, 
Arizona 85021. 


3. The Respondent, at all times material herein, was licensed as 
a dealer under the Act and Regulations by the Secretary of Agri- 
culture, and classified as a Class ‘‘B’’ dealer under the Regula- 
tions. He was engaged in the business of buying and selling 
animals for pet purposes affecting commerce. 


4. At the time of licensing under the Act, the Respondent was 
apprised of the provisions of the Act and the Regulations and 
standards issued under the Act. Respondent knew that on or 
before December 14, 1973, he was required to file an annual report 
and pay the applicable annual license fee, which is based on the 
total gross dollar amount derived from the sale of animals during 
his preceding business year, pursuant to the Regulations. 
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5. Respondent failed to pay the annual license fee prescribed by 
Section 2.6 of the Regulations on or before December 14, 1973, the 
anniversary date of his license. 


6. Respondent failed to file an annual report as prescribed by 
Sections 2.7(a) and (b) of the Regulations within thirty days prior 
to December 14, 1973, the anniversary date of his license. 


CONCLUSIONS 


In view of the admissions made by Respondent and the pro- 
bative evidence of record, the Administrative Law Judge has no 
alternative but to find and conclude that Respondent was in 
violation of the regulatory requirements pertaining to the filing of 
the prescribed annual report and payment of the appropriate 
license fee. 


The Respondent’s contentions that he failed to pay the annual 
fee and file his report because of his uncertainty of continuing in 
business; the amount of the renewal fee; his inability to get a re- 
fund; his late compliance; and allegations of double jeopardy have 
all been considered. 


Although the Administrative Law Judge can understand the 
Respondent’s position that if he renewed his license fee for $200 
“all was well,’’ whereas, concurrently another Government 
agency was allegedly engaged in rule-making proceedings which 
would have had the effect of stopping the importation of the 
animals Respondent dealt in, nevertheless, such circumstances 
cannot be regarded as exceptions to the filing and renewal re- 
quirements. The Respondent could have voluntarily terminated 
his license had he so desired. 


These, and other contentions of the Respondent, do not 
constitute legal defenses to the violation of the Regulations which 
occurred herein. The evidence shows that the Respondent knew 
that he was required to file an annual report and pay the 
appropriate license fee on or before December 14, 1973 and that he 
failed to do so, although he did later comply. The Respondent is 
presently licensed as a dealer under the Act and has filed his 
annual report and has paid his license fee. 


In view of the circumstances herein and the evidence of record 
there is no alternative but to find that the Respondent’s actions 
did constitute violations of Sections 2.6 and 2.7(a) and (b) of the 
Regulations (9 CFR 2.6, 2.7(a) and (b)). Accordingly, the 
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following Order should issue. 


ORDER 


Respondent, his agents, employees, successors and assigns, 
directly or indirectly through any corporate or other device, shall 
cease and desist from: 


1. Failing to pay the annual license fee for a dealer under the 
Act on or before the anniversary date of Respondent's license as a 
dealer under the Act as prescribed by the Regulations. 


2. Failing to file an annual report with the Veterinarian in 
Charge within thirty (30) days prior to the anniversary date of Re- 
spondent’s license as a dealer under the Act as prescribed by the 
Regulations. 


Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing proceedings under 
the Laboratory Animal Welfare Act, as amended, this Decision 
and Order become final* and effective without further proceedings 
thirty-five (35) days after service hereof upon the Respondent, 
unless appealed to the Secretary by a party hereto within thirty 
(30) days after service of this Decision and Order upon him as 
provided in Section 4.20 of the Rules of Practice (9 CFR 4.20). 


*The Decision and Order became final May 9, 1975. — Ed. 
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(No. 16,459) 
In re ARTHUR JOHN WEDEL. P&S Docket No. 4892. Decided May 3, 
1975. 


Checks or drafts — insufficient funds — Purchase price — failure to pay when 
due — Alleged errors in bank account — no defense for violations 


Where respondent wilfully violated the Act and regulations in the issuance of 
insufficient funds checks or drafts in purported payment for livestock pur- 
chased and received in commerce and failure to pay promptly in full for such 
livestock, respondent is ordered to cease and desist from said violations. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921 (‘‘the Act’’), as amended and supplemented 
(7 U.S.C. 181 et seq.). A complaint was filed thereunder by the 
Administrator, Packers and Stockyards Administration, 
charging that respondent in connection with his operations as a 
dealer under the Act purchased livestock in commerce and in 
payment therefore issued checks without sufficient funds on 
deposit, and also that respondent failed to pay when due the full 
purchase price. Willful violation of section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the Regulations (9 CFR 
201.43(b)) was alleged. 


Respondent did not file a formal answer, but in a letter tardily 
filed he made a “‘request for an oral hearing’’ which was held in 
Oklahoma City, Oklahoma, on May 29, 1974. Respondent 
appeared pro se. John Edward Ford, Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C., appeared for complainant. 


I 


Arthur John Wedel (“‘respondent’’) is an individual with his 
principal place of business located at Cordell, Oklahoma. He was 
at all times material engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock in 
commerce on a commission basis. He was also registered with the 
Secretary of Agriculture as a market agency buying on commis- 
sion and as a dealer. 
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Respondent in connection with his livestock operations under 
the Act on or about the dates and in the transactions set forth 
below purchased livestock in commerce. In purported payment for 
said livestock he issued checks which were returned unpaid by the 
bank upon which they were drawn because of insufficient funds on 
deposit in the account upon which such checks were drawn. 


Date of Date of No. of Amount of 
Purchase Check Head Check Purchases At 
5/18/73 5/18/73 80 $23,157.01 Woodward Livestock 


Auctton Market, Inc. 
9/17/73 9/17/73 18 5,785.25 Clinton Livestock 


Auction, Clinton, 
Oklahoma 


Respondent in these same transactions failed to pay when due 
the full amount of the purchase price of such livestock. 


Clinton Livestock Auction, Incorporated and Woodward 
Livestock Auction Market, Incorporated were at all times 
pertinent to this matter posted stockyards subject ‘o the Act. Re- 
spondent’s purchases there constituted purchases ‘‘in commerce’’. 


II 


The evidence establishes without question that respondent on 
the dates alleged in the complaint purchased livestock at said 
stockyards as charged and issued drafts drawn on respondent’s 
account at the Cordell National Bank of Cordell, Oklahoma, which 
were returned unpaid because respondent did not have sufficient 
funds on deposit in the account upon which such drafts were 
drawn. 


Further, the evidence also establishes without question that 
payment, when eventually made, was not timely nor in 
accordance with the regulatory requirements specifying when 
payment shall be made. The purchases made at Woodward 
Livestock Auction May 18 were not paid in full until the following 
September. The purchases made at Clinton Livestock Auction 
September 17 were not paid until after the check given in payment 
was presented at the bank for payment, returned because of in- 
sufficient funds, and presented again a second time for payment. 
Section 201.43(b) requires full payment “‘before the close of the 
next business day following the purchase and determination of the 
amount of the purchase price” in the absence of some other pre- 
sale recorded express agreement. 


The purchase price was determined and checks were given by 
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the respondent for the purchases in the transactions concerned. 
Insufficient funds in the accounts concerned resulted in rejection 
when the checks were processed through to the bank for payment. 


Respondent raises several items such as alleged errors in his 
banking accounts, eventual full payment of the accounts plus 
interest and attorney fees, and post-sale negotiations concerning 
payment of the already regulatorily-delinquent debts. The errors 
made in his bank accounts, if there were such errors, grew moss 
from at least May until September. None of these aspects, 
individually or collectively, rise to the level of a meritorious de- 
fense to the violations established by the evidence. 


Further, respondent testified concerning one of the transactions 
that ‘‘when I purchased these cattle I happened to give a draft on 
them and I knew there wasn’t sufficient funds to cover it . . .”’ (tr. 
p. 99). He intended to deposit funds or make credit arrangements 
at his bank so the draft would be honored on presentation for 
payment, but he neglected to do so. 


In regard to the other transaction respondent testified that 
(after he was notified his check had bounced) ‘“‘there is no way 
under the world I can meet that obligation because that is a little 
more than I anticipated it was’’ (tr. p. 100). Alleged errors or 
shortages, if they existed, in respondent’s bank account which he 
tried to establish as the cause of his shortage of funds, drifted 
from May to September with little or no positive corrective action 
being taken, while other business or family duties were given 
priority in respondent’s activities. 


In addition, respondent technically admitted the allegations in 
the complaint by his failure to deny them in his Answer. 
Willfulness is manifest from the facts found. 


Ill 


Failure to make payment fully and promptly for livestock is an 
“unfair” and ‘‘deceptive”’ practice under section 312(a) of the Act 
(7U.S.C. 213(a)) and violates section 201.43(b) of the regulations 
(9 CFR 201.43(b)). In re Neil Hardan, d/b/a Feed Pig Assn., 25 
A.D. 592 (1966); In re Royce Lehman Moore, 26 A.D. 230 (1967); 
In re Augustin Brothers Co., 27 A.D. 350 (1968); In re Quinn 
Chlarson and John Kupka d/b/a K. C. Livestock Co., 27 A.D. 
236 (1968); In re L. W. Cobb, 27 A.D. 1423 (1968) and 28 A.D. 43 
(1969) and 28 A.D. 206 (1969). 
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Complainant’s request that the respondent be ordered to cease 
and desist from violations of the Act and the regulations as 
charged in the complaint should be and hereby is granted. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Issuing checks and/or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks and/or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


(No. 16,460) 


kn re James L. Knicut. P&S Docket No. 5137. Decided May 5, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with the issuance of insuf- 
ficient funds checks or drafts and in failing to pay when due for livestock 
purchased and received in commerce. Respondent is suspended as a regis- 
trant under the Act for a period of sixty (60) days. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by John Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 16, 1975, by 


*The Decision and Order became final May 3, 1975. — Ed. 
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the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations in the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by respondent on April 21, 1975, be issued. 


FINDINGS OF FACT 


1. (a) James L. Knight, sometimes doing business as K & K 
Farm Account, hereinafter referred to as the respondent, is an in- 
dividual whose last known place of business was Route 1, 
Midway, Kentucky 40347. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn or because payment was ordered stopped on such 
checks. 


Date of Date of No. of Amount Purchased At 

Purchase Check Head Of Check Or From 

11/25/73 12/3/73 67 $16,449.84 E. Wayne Blake 
Belmont, Ohio 

12/8/73 12/17/73 41 11,200.00 E. Wayne Blake 
Belmont, Ohio 

12/11/73 = 12/12/73 7 2,135.00 Blue Grass Stockyards 
Co., Inc., Lexington, 
Kentucky 
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Date of Date of No. of Amount 

Purchase Check Head Of Check 

12/7/73 12/14/73 21 5,607.00 Garrard County 
Stockyards, Co., 
Lancaster, Kentucky 

12/14/73 12/22/73 9,485.95 Paris Stockyards, Inc. 
Paris, Kentucky 

12/6/73 12/13/73 2,863.12 Winchester Stock Yards, 
Inc., Winchester, 
Kentucky 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and failed to pay, when 
due, the full purchase price of such livestock. 


Date of No. of Purchased At 

Purchase Head Amount Or From 

11/17/73 12 $ 2,400.00 E. Wayne Blake 
Belmont, Ohio 

11/25/73 67 16,449.84 E. Wayne Blake 
Belmont, Ohio 

12/8/73 41 11,200.00 E. Wayne Blake 
Belmont, Ohio 

12/11/73 7 2,135.00 Blue Grass Stockyards, 
Co., Inc., Lexington, 
Kentucky 

12/7/73 5,607.00 Garrard County Stockyards 
Co., Lancaster, Kentucky 

12/14/73 2,242.50 Garrard County Stockyards 
Co., Lancaster, Kentucky 

12/14/73 9,485.81 Paris Stockyards, Inc., 
Paris, Kentucky 

12/6/73 2,863.12 Winchester Stock Yards, 
Inc., Winchester, 
Kentucky 

12/13/73 6,649.87 Winchester Stock Yards, 
Inc., Winchester, 
Kentucky 


(b) As of April 12, 1975, there remained unpaid by the re- 
spondent a total of $50,362.91 for the livestock set forth in (a) 
above. 


CONCLUSIONS 


By reason of the facts found in findings of fact 2 and 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 
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Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations under 
the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce and causing payment to be stopped on such checks 
or drafts; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days. 


The order shall have the same force and effect as if entered after 
full hearing and shall become effective on the sixth day after serv- 
ice thereof upon respondent; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served, and a court order is necessary to enforce 
the suspension, this order is not intended to prevent the court 
from fixing the appropriate beginning date for the suspension 
period, even though it is different from the date set forth herein. 


Copies hereof shall be served upon the parties. 


(No. 16,461) 


In re Davip Weaver, Jr. P&S Docket No. 5096. Decided May 9, 
1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violation of the Act and regulations in failing to pay promptly and in full 
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for livestock purchased and received in commerce. Respondent is ordered to 
cease and desist from such violation. 


Rodney J. Streff, for complainant. 
Howard G. Heckner, Ligonier, Indiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a Complaint filed on February 3, 1975, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations in the complaint, the order 


to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by respondent on March 27, 1975, be issued. Complainant has 
also recommended that respondent not be suspended as a 
registrant under the Act because respondent has demonstrated 
that he is no longer insolvent. 


FINDINGS OF FACT 


1. (a) David Weaver, Jr., hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Topeka, Indiana 46571. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of the date of filing of the complaint, respondent’s 
current liabilities exceeded his current assets. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 856 


(b) As of September 17, 1974, respondent had current 
liabilities totaling $146,939.89 and current assets totaling 
$105,742.72, resulting in an excess of current liabilities over 
current assets of $41,197.17. 


3. Respondent, in connectton with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price for such livestock. 


Date of 
Purchase Species Amount Purchased At Or From 
July 4, 1974 Calves $ 7,440.00 Gerald Yoder 
Topeka, Indiana 
July, 1974 Calves 2,400.00 Richard Troyer 
Shipshewana, Indiana 
July, 1974 Calves 1,000.00 Amzie Troyer 
Shipshewana, Indiana 
July, 1974 Calves 1,400.00 Abe Schock 
Shipshewana, Indiana 
May 20, 1974 Calves 2,343.32 Goshen Community 
Auction, Inc. 
Goshen, Indiana 
May 29, 1974 Calves 13,696.00 Victor Smucker 
Spencerville, Indiana 
May, 1974 Calves 16,047.52 Clara Martin 
Wakarusa, Indiana 


CONCLUSIONS 


By reason of the facts found in findings of fact 2 herein, re- 
spondent’s financial condition did not meet the requirements of 
the Act (7 U.S.C. 204) as of the date of filing of the complaint. 


By reason of the facts found in findings of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, through any corporate 
or other device, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 
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Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,462) 


In re DeJonc Packinc Company, F. Weser, Inc., Ferry Bros. 
Inc., FLorence Packxinc Co., HyGcrape Foop Propucts 
CorporaTion, McRae Packinec, Inc., Mount VERNON MEAT 
Co., Inc., Jess GALBREATH, Rosert V. Kratzic, Joun F. 
Lenz, and Gene Turop. P&S Docket No. 5087. Decided 
May 14, 1975, with respect to F. Weber, Inc. 


Consent order 


Respondent F. Weber, Inc. has consented to the issuance of a cease and desist 
order against it for violating the Act and regulations in connection with its 
operations as a packer as found herein. Said respondent is ordered to cease 
and desist from such violations. 


Harold Reuben, for complainant. 
Steven L. Larson, Tacoma, Wash., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondents have violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent F. Weber, Inc., has filed an amended answer to the 
complaint in which it: 


1. Admits the jurisdictional allegations set forth below as the 
Findings of Fact, and further admits that the Secretary of Agri- 
culture has jurisdiction in this matter. 


2. Neither admits nor denies the remaining allegations con- 
tained in the complaint. 
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3. For purposes of this proceeding and for such purposes only, 
waives oral hearing, further procedure under the Rules of Practice 
(9 CFR 202.1 et seq.) issued pursuant to the provisions of the 
Packers and Stockyards Act, and the inclusion in the final order 
of the Secretary of Agriculture of any findings of fact other than 
those set forth in subparagraph A of paragraph II of the 
complaint and those set forth in paragraphs 2 and 3 of its 
amended answer. 


4. Consents to the entry of an order as specified in its amended 
answer, the order to become effective on the first day after service 
upon said respondent. 


Complainant has recommended that the order consented to by 
said respondent be issued. 


FINDINGS OF FACT 


1. Respondent F. Weber, Inc., is a corporation organized and 
existing under the laws of the State of Washington and has its 
principal place of business located at Sumner, Washington. Its 
business address is P.O. Box 190, Sumner, Washington 98390. 


2. At times material herein, respondent F. Weber, Inc., 
engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing livestock 
products for sale or shipment in commerce. 


3. At times material herein, respondent F. Weber, Inc., was a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceedings 
under the Act provides: 


202.5(b) Stipulations and Consent Orders. . .(b) Consent Order. 


At any time after the issuance of the moving paper and prior to the hearing 
in any proceeding, the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. 


Upon a record composed of the complaint and the stipulation or agreement 
consenting to the order, the judge may enter the order consented to by the 
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respondent, which shall have the same force and effect as an order made 
after oral hearing. 


The facts admitted by respondent F. Weber, Inc., and set forth 
in the Findings of Fact are sufficient to subject it to the juris- 
diction of the Secretary of Agriculture. 


Inasmuch as said respondent has consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent F. Weber, Inc., its officers, directors, agents, em- 
ployees, successors and assignees, directly or through any 
corporate or other device, in connection with its operations as a 
packer, shall cease and desist from: 


1. Entering into or acting in furtherance of any conspiracy, 
combination, agreement or arrangement with any other packer or 
livestock buyer for the purpose or with the effect of establishing or 
imposing any terms or conditions relating to the purchase of or 
the payment for livestock purchased in commerce. 


2. Conducting any of its operations relating to the purchase of 
livestock in commerce jointly or in combination with any other 
packer or livestock buyer, or furnishing any information of such 
buying operations to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon said respondent. 


(No. 16,463) 


In re VERNON PeErsELL. P&S Docket No. 5110. Decided May 15, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of a cease and desist order against him 
for violations of the Act and regulations in the issuance of insufficient funds 
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checks or drafts in purported payment for livestock purchased and received 
in commerce, and failing to pay when due for such livestock. Respondent is 
suspended as a registrant under the Act for a period of 30 days. 


Thomas Walsh, for complainant. 
Wilbur L. Pollard, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 


fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon re- 
spondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Vernon Persell, hereinafter referred to as the respondent, 
is an individual, doing business as Cainsville Hog Yards, with his 
principal place of business located at Cainsville, Missouri, and 
whose mailing address is Box 65, Cainsville, Missouri 64632. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the 11 transactions specified in 
paragraph II of the Complaint, purchased livestock in commerce 
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and in purported payment therefor issued checks which were 
returned unpaid because respondent did not have and maintian 
sufficient funds on deposit in the bank accounts from which such 
checks were to be paid. 


3. (a) Respondent, in connectton with his operations as a 
dealer, on or about the dates and in the 11 transactions specified 
in paragraph II of the Complaint, purchased livestock in 
commerce and failed to pay, when due, the full purchase price for 
such livestock. 


(b) As of December 3, 1974, there remained unpaid by the 
respondent a total $34,706.42 for livestock purchased in 
commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts, from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent; Provided, however, that if by any 
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means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the 
effective date for the beginning of the suspension period (or the 
part thereof not effectively served) shall be the date fixed by a 
court of competent jurisdiction which issues an appropriate order 
with respect thereto. 


Copies hereof shall be served upon the parties. 


(No. 16,464) 


In re Rex Pork, Inc. and Paut H. Borarpi. P&S Docket No. 
5116. Decided May 16, 1975. 


Consent order 


Respondents have consented to the issuance of the cease and desist order herein 
against them for violating the Act and regulations in the issuance of in- 
sufficient funds checks in purported payment for livestock purchased and 
received in commerce and in failing to pay for such livestock when due and 
in full. Respondents are ordered to cease and desist from said violations. 


Kenneth Vail, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by Complaint filed on March 7, 1975, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents 
have violated section 202(a) of the Act (7 U.S.C. 192(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). Respond- . 
ents have filed amended answers in which they: 


1. Admit, respectively, the facts alleged in paragraphs I.A and 
I.B of the Complaint and Notice of Hearing and further admit 
that the Secretary of Agriculture has jurisdiction in this matter. 


2. Neither admit nor deny the remaining allegations contained 
in the Complaint and Notice of Hearing. 
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3. For the purposes of this proceeding and for such purposes 
only, consent to the issuance of an order containing findings of 
fact and conclusions based upon the allegations set forth in the 
Complaint and Notice of Hearing, except those allegations set 
forth in subparagraphs III.B and III.C of said Complaint relating 
to transactions involving the National Farmers Organization, as 
the findings of fact and conclusions of the Secretary of Agricul- 
ture. 


4. Waive oral hearing and further procedure under the Rules of 
Practice (9 CFR 201.1 et seq.) issued pursuant to the provisions of 
the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seq.), and consent to the entry of a 
specified order to become effective on the first day after service 
upon respondents. 


Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondent Rex Pork, Inc., hereinafter referred to as 
“Rex Pork,”’ is a corporation organized and existing under the 


laws of the State of New Jersey and has its principal place of 
business at North Bergen, New Jersey. Its mailing address is 
P.O. Box 827, North Bergen, New Jersey 07047. 


(b) Respondent Rex Pork is and at all times material herein 
was engaged in the business of a packer (1) buying livestock, in 
commerce, for slaughter purposes, and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


(c) Respondent Rex Pork is and at all times material herein 
was a ‘’packer’’ within the meaning and subject to the Act. 


2. (a) Respondent Paul H. Boiardi, hereinafter referred to as 
Boiardi, is an individual who resides at Milton, Pennsylvania. His 
business mailing address is c/o Rex Pork, Inc., P.O. Box 827, 
North Bergen, New Jersey 07047. 


(b) Respondent Boiardi is and at all times material herein 
was President, Treasurer and sole owner of respondent Rex Pork, 
and participated in the management of said corporation, including 
the violations contained herein. 


(c) Respondent Boiardi is and at all times material herein 
was a ‘‘packer’’ within the meaning of and subject to the Act. 
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3. Respondents Rex Pork and Boiardi, in connection with their 
operations as a packer, on or about the dates and in the trans- 
actions set forth below, purchased livestock in commerce and in 
purported payment therefor issued checks or drafts which were 
returned unpaid because respondents did not have sufficient 
funds available or on deposit in the bank account upon which they 
were drawn to pay such checks or drafts when presented for 


payment. 


No. of Amount of 
Seller Date of Sale Head Invoice 
Greencastle Livestock Center 12/30/74 200 18,417.80 
Greencastle, Indiana 1/10/75 180 17,034.30 
1/24/75 195 17,597.70 
Greenville Stockyards, Inc. 1/28/75 176 16,324.84 
Greenville, North Carolina 
Farrow & Company, Inc. 1/10/75 193 15,263.29 
Indianapolis, Indiana 
1/13/75 229 17,908.29 
1/15/75 210 17,586.03 
1/20/75 211 16,530.41 
1/21/74 201 16,492.31 
1/22/75 17,030.05 
1/23/75 17,491.80 
1/24/75 15,638.13 
Hershey Brothers Farms 1/ 4/75 8,750.75 
Paradise, Pennsylvania 
King Pig Co. 1/ 7/75 16,316.85 
South St. Paul, Minnesota 1/14/75 18,775.17 
1/17/75 18,249.17 
1/20/75 17,237.82 
1/28/75 17,496.66 
Joseph Latella & Sons 12/21/74 16,620.22 
West Haven, Connecticut 12/23/74 2,507.40 
1/ 8/75 10,685.50 
1/13/75 5,684.40 
1/23/75 6,984.40 
M & R Livestock Co. 1/13/75 20,286.46 
Indianapolis, Indiana 1/14/75 17,728.89 
1/15/75 19,201.52 
1/16/75 13,920.16 
1/18/75 15,766.01 
1/20/75 19,015.65 
1/21/75 15,374.58 
1/22/75 19,644.01 
1/23/75 15,009.79 
1/24/75 14,904.01 
1/27/75 19,055.91 
2/ 3/75 19,327.95 
Midwest Livestock 1/10/75 17,364.13 
Marshalltown, Iowa 
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No. of Amount of 
Seller Date of Sale Nead Invoice 


John Snyder 1/ 2/75 230 20,900.67 

Hagerstown, Maryland 1/ 9/75 253 20,774.28 

Wilson Brothers Livestock 1/23/75 212 17,891.77 
Corporation 

Greenville, Ohio 


4. (a) Respondents Rex Pork and Boiardi, in connection with 
the livestock purchased transactions referred to in finding of fact 
2 above, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


(b) In addition to the transactions referred to in subpara- 
graph (a) above, respondents, in connection with their operations 
as a packer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


No. of Amount of 
Seller Date of Sale Head Invoice 

Greenville Stockyards, Inc. 2/ 7/75 188 17,123.08 
Greenville, North Carolina 

Farrow & Company, Inc. 1/27/75 194 18,030.28 

Indianapolis, Indiana 1/28/75 _ 191 17,433.13 

1/29/75 207 17,275.33 

1/31/75 200 17,405.59 

2/ 3/75 213 16,848.90 

2/ 4/75 211 16,690.15 

2/ 5/75 222 16,181.23 

2/ 6/75 193 17,394.86 

2/10/75 207 17,999.51 

2/11/75 199 18,954.71 

2/12/75 205 16,209.21 

2/13/75 222 17,037.86 

2/14/75 188 17,727.75 

2/17/75 17,804.33 

2/17/75 17,059.31 

2/18/75 18,920.78 

2/19/75 15,903.94 

2/19/75 14,193.13 

Hershey Brothers Farms 1/18/75 8,700.13 

Paradise, Pennsylvania 1/25/75 5,372.51 

2/ 1/75 8,717.96 

2/ 8/75 8,386.23 

2/15/75 18,652.18 

King Pig Co. 1/31/75 17,834.57 

South St. Paul, Minnesota 2/ 5/75 17,773.44 

2/ 7/75 18,210.35 

2/11/75 16,437.51 
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3. Respondents Rex Pork and Boiardi, in connection with their 
operations as a packer, on or about the dates and in the trans- 
actions set forth below, purchased livestock in commerce and in 
purported payment therefor issued checks or drafts which were 
returned unpaid because respondents did not have sufficient 
funds available or on deposit in the bank account upon which they 
were drawn to pay such checks or drafts when presented for 


payment. 


No. of Amount of 
Seller Date of Sale Head Invoice 
Greencastle Livestock Center 12/30/74 200 18,417.80 
Greencastle, Indiana 1/10/75 180 17,034.30 
1/24/75 195 17,597.70 
Greenville Stockyards, Inc. 1/28/75 176 16,324.84 
Greenville, North Carolina 
Farrow & Company, Inc. 1/10/75 193 15,263.29 
Indianapolis, Indiana 
1/13/75 229 17,908.29 
1/15/75 210 17,586.03 
1/20/75 211 16,530.41 
1/21/74 201 16,492.31 
1/22/75 197 17,030.05 
1/23/75 205 17,491.80 
1/24/75 185 15,638.13 
Hershey Brothers Farms 1/ 4/75 97 8,750.75 
Paradise, Pennsylvania 
King Pig Co. 1/ 7/75 176 16,316.85 
South St. Paul, Minnesota 1/14/75 205 18,775.17 
1/17/75 198 18,249.17 
1/20/75 17,237.82 
1/28/75 17,496.66 
Joseph Latella & Sons 12/21/74 16,620.22 
West Haven, Connecticut 12/23/74 2,507.40 
1/ 8/75 10,685.50 
1/13/75 5,684.40 
1/23/75 6,984.40 
M & R Livestock Co. 1/13/75 20,286.46 
Indianapolis, Indiana 1/14/75 17,728.89 
1/15/75 19,201.52 
1/16/75 13,920.16 
1/18/75 15,766.01 
1/20/75 19,015.65 
1/21/75 15,374.58 
1/22/75 19,644.01 
1/23/75 15,009.79 
1/24/75 14,904.01 
1/27/75 19,055.91 
2/ 3/75 19,327.95 
Midwest Livestock 1/10/75 17,364.13 
Marshalltown, lowa 
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No. of Amount of 
Seller Date of Sale Nead Invoice 


John Snyder 1/ 2/75 230 20,900.67 

Hagerstown, Maryland 1/ 9/75 253 20,774.28 

Wilson Brothers Livestock 1/23/75 212 17,891.77 
Corporation 

Greenville, Ohio 


4. (a) Respondents Rex Pork and Boiardi, in connection with 
the livestock purchased transactions referred to in finding of fact 
2 above, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


(b) In addition to the transactions referred to in subpara- 
graph (a) above, respondents, in connection with their operations 
as a packer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


No. of Amount of 
Seller Date of Sale Head Invoice 

Greenville Stockyards, Inc. 2/ 7/75 188 17,123.08 
Greenville, North Carolina 

Farrow & Company, Inc. 1/27/75 194 18,030.28 

Indianapolis, Indiana 1/28/75 191 17,433.13 

1/29/75 207 17,275.33 

1/31/75 200 17,405.59 

2/ 3/75 213 16,848.90 

2/ 4/75 211 16,690.15 

2/ 5/75 222 16,181.23 

2/ 6/75 193 17,394.86 

2/10/75 207 17,999.51 

2/11/75 199 18,954.71 

2/12/75 205 16,209.21 

2/13/75 222 17,037.86 

2/14/75 188 17,727.75 

2/17/75 230 17,804.33 

2/17/75 191 17,059.31 

2/18/75 214 18,920.78 

2/19/75 181 15,903.94 

2/19/75 226 14,193.13 

Hershey Brothers Farms 1/18/75 96 8,700.13 

Paradise, Pennsylvania 1/25/75 63 5,372.51 

2/ 1/75 96 8,717.96 

2/ 8/75 8,386.23 

2/15/75 18,652.18 

King Pig Co. 1/31/75 17,834.57 

South St. Paul, Minnesota 2/ 5/75 17,773.44 

2/ 7/75 18,210.35 

2/11/75 16,437.51 
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No. of Amount of 
Seller Date of Sale Nead Invoice 


Joseph Latella & Sons 2/ 5/75 

West Haven, Connecticut 2/10/75 

John Snyder 12/10/74 

Hagerstown, Maryland 12/19/74 

12/26/74 

1/ 8/75 

1/18/75 

1/25/75 

1/31/75 

2/ 6/75 

2/19/75 

Tri County Stockyards 2/15/75 
McKenzie, Tennessee 

Wilson Brothers Livestock 1/30/75 

Corporation 2/ 6/75 

Greenville, Ohio 2/13/76 


104 

63 
259 
216 
173 
178 
168 
238 
257 
189 
245 
203 


211 
228 
225 


10,156.85 

5,857.60 
19,977.44 
18,568.32 
15,278.21 
16,309.63 
12,024.70 
20,199.04 
20,836.82 
15,745.54 
21,839.71 
18,357.58 


17,947.93 
18,364.00 
18,497.52 


(c) As of February 28, 1975, there remained unpaid approxi- 
mately $2 ,449,592.04 for livestock purchased by said respondents 
in commerce, as set forth below: 


Name of Firm 
Buster & Co. 
Peoria, Illinois 
Farrow & Co. 
Indianapolis, Indiana 
Greencastle Livestock Center 
Greencastle, Indiana 
M & R Livestock 
Indianapolis, Indiana 
Wilson Brothers 
Greenville, Ohio 
Paulk & Batten Livestock Co. 
Douglas, Georgia 
King Pig Co. 
South St. Paul, Minnesota 
Joseph Latella & Sons 
West Haven, Connecticut 
John Snyder 
Hagerstown, Maryland 
Hershey Brothers Farms 
Paradise, Pennsylvania 
Greenville Stockyards 
Greenville, North Carolina 
Donald Sorenson 
Goldfield, Iowa 
Midwest Livestock Co., Inc. 
Marshalltown, Iowa 
Bar Sa, Inc. 
Red Oak, Iowa 


Amount Owed 
$ 150,000.00 


442,910.31 
69,374.64 
269,931.79 
72,701.22 
350,000.00 
158,331.54 
58,496.37 
202,454.36 
55,579.76 
33,447.92 
250,000.00 
24,364.13 


312,000.00 
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CONCLUSIONS 


By reason of the facts contained in findings of fact 2 and 3 
herein, respondents Rex Pork and Boiardi have violated section 
202(a) of the Act (7 U.S.C. 192(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Rex Pork, Inc., its officers, directors, agents, 
employees, successors and assignees, and respondent Paul H. 
Boiardi, directly or through any corporate or other device, in 
connection with their operations as a packer within the meaning of 
such term as defined in the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds to 
pay such checks or drafts on deposit in the bank account from 
which such checks or drafts are to be paid, and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 16,465) 


In re Tom Hopce. P&S Docket No. 5068. Decided May 20, 1975. 


Bonding requirements — failure to comply with — Sanction 


Where respondent violated the Act and regulations in failing to comply with the 
bonding requirements as found herein, respondent is suspended as a regis- 
trant under the Act until he complies fully with the bonding requirements 
thereof. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act. It was instituted 
by a Complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The Complaint alleged that respondent has wilfully 
violated provisions of the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.)}. 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seq.) were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent has failed to file an answer within the time 
prescribed in the Rules of Practice, and that material facts alleged 
in the Complaint, which are admitted by respondent’s failure to 
file an answer, are adopted and set forth herein as the findings of 
fact. 


This Decision and Order therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Tom Hodge, herein referred to as the respondent, is an 
individual, doing business as Hodge Cattle Co., whose address is 
South Main Street, Calhoun City, Mississippi 38916. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual 
report of his dealer operations during the period from January 1, 
1973, through December 31, 1973, respondent was required under 
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the Act and the regulations to increase from $5,000 to $8,000 the 
amount of the bond or bond equivalent maintained by him to 
secure the performance of his dealer obligations. Respondent was 
notified that he was required to increase his bond coverage from 
$5,000 to $8,000 by letter dated May 8, 1974. Respondent was 
notified by certified letter dated June 7, 1974, which was delivered 
to him on June 8, 1974, that if he continued his livestock 
operations without adequate bond coverage as required under the 
Act and the regulations, he would be in violation of the Act and 
the regulations promulgated thereunder. Notwithstanding this 
notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own 
account, without furnishing the additional bond coverage or ts 
equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is re- 
quired under the Act and the regulations without furnishing bond 
coverage or its equivalent as required under the Act and the re- 
gulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing 
proceedings under the Packers and Stockyards Act, this Decision 


*The Decision and Order became final May 20, 1975. — Ed. 
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and Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary of Agriculture 
by a party hereto within 30 days after service, as provided in 
sections 202.16 and 202.18 of the Rules of Practice as amended. 


(No. 16,466) 


Rospert LAVERN ALLEN v. CLARENCE ACKER. P&S Docket No. 
4917. Decided May 23, 1975. 


Express warranty as to health of animals — termination of after accepted de- 
livery — no basis for recovery under — Fraud or misrepresentation — absence 
of — Risk of loss — borne by buyer after title passes — Dismissal 


Where complainant accepted delivery of the calves in issue in absence of a 
guarantee as to their health after delivery, and there is no evidence of 
fraud, misrepresentation, concealment, or breach of an express warranty by 
respondent, the complaint is dismissed. 


James C. Andrews, Grand City, Mo., for complainant. 
Larry L. Hanson, Madison, Wisc., for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). Ina 
complaint filed July 24, 1973, complainant alleges he ordered from 
respondent on May 3, 10, and 18, 1973, healthy calves, ten to 
fourteen days old, paid respondent $8,863.50 for 104 calves, and 
at least 70 of the calves died from disease which infected the 
calves before they were shipped to complainant, and some of the 
calves were not more than three or four days old. Complainant 
claims damages in the sum of $5,950 for the loss of the 70 dead 
calves, plus $739.59 for veterinary expense. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration and filed in this 
proceeding pursuant to the rules of practice (9 CFR 202.40), were 
served on the respondent on February 3, 1974. A copy of the 
investigation report was served on the complainant on February 
2, 1974. 
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The respondent filed an answer on February 20, 1974. In the 
answer, the respondent admits the complainant paid $8,863.50 for 
104 calves received by complainant; denies the calves were re- 
presented to be ten to fourteen days old; denies the calves were 
not more than four days old; and denies the calves were sick 
before they were shipped to complainant. Respondent alleges that 
if there were any deaths of the calves, that the deaths were the 
responsibility of the complainant, and that the calves were 
healthy when they were shipped to complainant. Respondent re- 
quested an oral hearing. 


An oral hearing was held on May 8, 1974, before Roger L. 
Sherman of the Office of the General Counsel of this Department. 
Complainant was represented at the hearing by John C. Andrews, 
Esq., Grant City, Missouri. Respondent was represented at the 
hearing by Larry I. Hanson, Esq., Madison, Wisconsin. Seven 
witnesses testified at the hearing and one exhibit received from 
the respondent was admitted in evidence. 


At the beginning of the hearing, respondent moved to dismiss 
the proceeding for lack of jurisdiction on the grounds the 
proceeding unconstitutionally denied the respondent property 
without due process of law because the ‘‘decision maker’”’ is not a 
neutral and detached person, but a member of the Department of 
Agriculture, which sent out brochures informing farmers how to 
proceed with a complaint, then investigates the case, and then 
hears the case. In support of respondent’s motion to dismiss, the 
respondent referred to the case of Duane Larkin, M.D. v. Harold 
Withrow, D.O., et al., United States District Court for the 
Eastern District of Wisconsin, Civil No. 73-C-360, decided 
December 21, 1973. A document which was identified as a copy of 
the decision was received into the record at the hearing; it is not a 
certified copy. The Motion is without merit for the reason the 
“decision maker’’ is in fact neutral and detached from the 
instigation, investigation and prosecution of this reparation 
proceeding. The complainant, a private person, instigated this 
proceeding, his private counsel prosecuted this proceeding, and 
neither are employees of the Department of Agriculture. 
Furthermore, although both the investigator and the ‘decision 
maker’’ are employees of the Department of Agriculture, this 
alone does not deny the respondent due process without further 
evidence that the investigator participated in the decision 
making. Miller v. Iowa State ASCS Committee, 374 F. Supp. 
415 at 421 (lowa 1974) and Morrissey v. Brewer, 408 U.S. 471 at 
486 (1972). The ‘“‘decision maker” in accordance with the regula- 
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tions is a neutral and detached person. 9 CFR §§ 202.2(p) and 
202.44(a); and 7 CFR §§ 1.26(b)(3), 2.31, 2.35 and 2.54. Also, a 
trial de novo in Court is provided-for under § 309(f) of the Act (7 
U.S.C. 210(f)), where reparation is ordered to be paid in such 
proceedings. See Maly Livestock Commission v. Hardin et al., 
446 F.2d 4,30 A.D. 1063 (8 Cir., 1971). 


FINDINGS OF FACT 


1. Complainant is an individual engaged part-time in operating 
a farm at Maryville, Missouri. 


2. Respondent at all times material herein was engaged in 
business as a dealer, buying and selling cattle in commerce for his 
account, with his place of business at Middleton, Wisconsin, and 
registered as such under the Packers and Stockyards Act. 


3. On or about May 2, 1973, the complainant ordered from re- 
spondent by phone, a truckload of young healthy calves to be 
bucket fed. On May 3, 1973, the respondent shipped by truck 
from his holding pens at Middleton, Wisconsin, 36 calves about 
one week old, which calves were delivered to the complainant on 
May 4, 1973 at his farm in Maryville, Missouri. Before the calves 
entered the truck, the calves were visually inspected by the re- 
spondent’s adult son, Randall; inspected and tagged by a 
veterinarian; and the calves appeared healthy. When the calves 
were unloaded at the complainant’s farm, the calves were visually 
inspected by the complainant and Paul Coffman, and the calves 
appeared healthy. A health certificate stating the calves had been 
inspected by a veterinarian in Wisconsin and were free from visual 
signs of infection, accompanied the calves to Missouri. The com- 
plainant paid the respondent $3,017.50 for the calves. These were 
the first calves the complainant obtained from the respondent in 
1973. 


4. Within two hours after delivery to the complainant’s farm, 
12 of the 36 calves were delivered to Paul Coffman’s farm near 
Maryville, Missouri. These 12 calves were placed in a new 
building in which no animal had previously been housed. On May 
5, 1973, these calves began an unusual white liquid scouring and 
eventually 7 of the 12 calves died from illness. A veterinarian 
diagnosed the illness in Mr. Coffman’s calves as scours and 
pneumonia and one posted calf died of navel illness. Part of Mr. 
Coffman's job as an agricultural instructor at the Maryville High 
School for the past 11 years is to visit the farms of his students 
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and observe their work; Mr. Coffman has not seen this type of 
white liquid scours before in animals on the farms he has visited, 
including the complainant’s farm. 


5. On May 5, 1973, the complainant delivered 12 of the 36 
calves to Mary Protzman at her farm near Conception Junction, 
Missouri. On May 6, 1973, one of the 12 calves died from illness 
and within two weeks, four more calves died from illness. Mary 
Protzman sustained a vertainarian expense in the amount of 
$39.00. 


6. On May 4, 1973, the complainant delivered 6 of the 36 calves 
to Marvin Harper at his farm near Barnard, Missouri. Mr. Harper 
observed no signs of illness in the calves until May 6, 1973, when 
the calves began scouring and all 6 of the calves eventually died 
from illness. Mr. Harper sustained veterinarian expense in the 
amount of $56.50. 


7. One of the 36 calves was delivered to Mr. Franks and there is 
no evidence regarding this animal. 


8. The remaining 5 of the 36 calves were kept by complainant. 
These calves began an unusual white liquid scouring on May 5, 
1973 and all 5 of the calves eventually died of illness. 


9. On approximately May 9, 1973, the complainant ordered by 
phone another truckload of healthy calves from the respondent to 
be bucket fed. At this time, the complainant was not aware that 
calves he resold to others from the first truckload had become ill; 
however, most of the complainant’s 5 calves were dead. When the 
complainant mentioned the death of those calves, Randall, the 
adult son of respondent, informed complainant he could expect a 
10 % death loss. Complainant had retained the culls from the first 
truckload in that his 5 calves were the ones which were left after 
the other buyers had selected their calves. The complainant 
ordered a second load with the belief that the 10% loss would 
likely have been his 5cull calves. On May 10, 1973, the respondent 
shipped by truck from his holding pens at Middleton, Wisconsin, 
48 calves about 10 days old, which calves were delivered to the 
complainant on May 11, 1973 at his farm in Maryville, Missouri. 
Before the calves entered the truck, the calves were visually 
inspected by the respondent’s son, Randall; inspected and tagged 
by a veterinarian; and the calves appeared healthy. When the 
calves were unloaded at complainant’s farm, the calves were 
visually inspected by the complainant, John Elliott, and R. J. 
Stamper; and the calves appeared healthy. A health certificate 
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stating the calves had been inspected by a veterinarian in 
Wisconsin and were free from visual signs of infection 
accompanied the calves to Missouri. The complainant paid the re- 
spondent $4,146.00 for the calves. 


10. On May 11, 1973, John Elliott took 9 of the 48 calves to a 
farm near Maryville, Missouri. On or about May 13, 1973, some of 
these 9 calves became ill and eventually 3 of the calves died from 
illness. 


11. On May 11, 1973, R. J. Stamper took 2 of the 48 calves to 
his farm near Bolckow, Missouri. On May 13, 1973, these 2 calves 
began to scour and eventually one died of illness. 


12. On May 12, 1973, complainant delivered 20 of the 48 calves 
to Mr. and Mrs. Price at their farm near Ravenwood, Missouri. 
On May 13, 1973, these 20 calves began an unusual white and 
blood liquid scouring and eventually 15 calves died of illness. 
Also, a calf which was on the Price farm when the 20 new calves 
arrived began scouring after being in contact with the 20 new 
calves and the calf eventually died of illness. Mr. and Mrs. Price 
sustained veterinarian expenses in the amount of $272.19. 


13. On May 11, 1973, the complainant delivered 10 of the 48 
calves to Byron Miller, Jr. at his farm near Ravenwood, Missouri. 
On May 13, 1973, these 10.calves showed signs of illness and a 
veterinarian prescribed scour pills. Eventually, all 10 of these 
calves died from illness. Two calves on Mr. Miller’s farm when the 
10 new calves arrived became ill and died from illness after being 
in contact with the 10 new calves. Mr. Miller sustained 
veterinarian expenses of $67.25. 


14. Five of the 48 calves were delivered to three other buyers and 
there is no evidence regarding these animals. 


15. The remaining two of the 48 calves were kept by the 
complainant. These two calves began scouring the second day 
after delivery and eventually died. Prior to receiving the second 
truckload of calves the complainant disinfected his barn; also the 
complainant kept the remaining calf from the first truckload 
separate from the calves received in the second truckload. 


16. On May 18, 1973, the complainant again ordered by phone 
another truckload of young, healthy calves from the respondent to 
be bucket fed. At this time, the complainant was sttll unaware 
that the calves he resold to other people from the first and second 
truckloads had become ill; however, six of the seven calves com- 
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plainant kept from the first two truckloads were dead. 
Complainant believed his death loss was high because he retained 
the small cull calves which the other buyers had not wanted and 
therefore the expected 10% death loss most likely fell on his 
calves. On May 18, 1973, the respondent shipped by truck from 
his holding pens at Middleton, Wisconsin, 41 calves, five to 
fourteen days old, which calves were delivered to complainant on 
May 19, 1973, at his farm in Maryville, Missouri. Before the 
calves entered the truck, the calves were visually inspected by the 
respondent’s son, Randall; inspected and tagged by a 
veterinarian; and the calves appeared healthy. A health certificate 
stating the calves had been inspected by a veterianrian and were 
free from visual signs of infection accompanied the calves to 
Missouri. When the calves arrived at complainant’s farm, some of 
the calves were down and unable to rise in the truck and there was 
evidence of scouring. The complainant phoned the respondent and 
refused to accept the calves. After complainant refused to buy the 
calves at a lower price, the respondent asked the complainant to 
contact a veterinarian to examine the calves and phone him back. 
Dr. J. Charles Henry, veterinarian, examined the calves and 
found some of the calves had temperatures ranging up to 106°. 
The complainant phoned the respondent to report the results of 
the veterinarian’s examination. After the respondent, complain- 
ant and Dr. Henry discussed the sick calves, the complainant 
agreed to keep 20 of the 41 calves. The remaining 21 calves, after 
being fed and treated with antibiotics, were sent back to respond- 
ent. The 21 calves returned to respondent were sold through a 
sales barn on May 21, 1973, and none died before they were sold. 
Complainant paid respondent $1,700 for the 20 calves. 
Complainant had again disinfected his barn before the calves were 
delivered to him. 


17. Of the 20 calves retained by complainant, he delivered 5 on 
May 20, 1973, to Mr. Roy Adwell at his farm near Ravenwood, 
Missouri. On May 22 or 23, 1973, these 5 calves began to scour 
and eventually the 5 calves died of illness. 


18. The remaining 15 calves were kept by complainant. These 15 
calves began scouring on May 21, 1973 and 13 of the calves 
eventually died of illness. The scours in the 15 calves was the 
same type of white liquid scours that infected the 7 calves the 
complainant kept from the first two truckloads. Dr. Henry posted 
some of these 15 calves and found the calves posted had BVD 
(Bovine Virus Diarrhea). Dr. Henry testified the incubation 
period for BVD is from one to three weeks; BVD is uncurable 
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although it is not always fatal; and BVD is communicated from 
one calf to another by aerosal and by using the same con- 
taminated feeding equipment or penning area. Complainant did 
not submit his veterinarian bill in evidence, although it was his 
opinion it exceeded $200. 


19. Dr. Henry testified that young calves are usually resistant 
to infection from germs present on the farm where they are born, 
but are generally not resistant to germs from other farms. Each 
truckload of calves was trucked from respondent’s holding pens 
within two to eight hours after respondent gathered the calves 
from neighboring farms. Complainant knew when he ordered the 
calves that the respondent could not supply all the calves from re- 
spondent’s farm. Respondent knew complainant was purchasing 
the calves for himself and others. Complainant added $5.00 per 
head to cover his expenses and sold the calves to the other buyers. 
By separate power of attorney, the buyers Paul Coffman, Mary 
Protzman, Marvin Harper, John Elliott, Mr. and Mrs. Price, R. 
J. Stamper, Byron Miller, Jr. and Roy Adwell, all authorized 
complainant to act in their behalf in this reparation proceeding 
against respondent. There is no evidence of negligence in the care 
or handling of the calves by the respondent, complainant, or other 
buyers of the calves. The complainant and other buyers were ex- 
perienced in bucket feeding calves. 


20. At the time of each of the three deliveries of calves, the com- 
plainant received the respondent’s sales receipt. On the bottom of 
each of the three sales receipts were the words, ‘‘No Guarantee 
After Delivery .’’ The respondent interpreted those words to mean 
that if the calves were not healthy at the time of delivery, the 
complainant could reject the calves, but there was no guarantee as 
to the health of the calves after the complainant accepted 
delivery. The respondent made no other express guarantee as to 
the health of the calves. 


21. The complaint was filed within ninety days of the accrual of 
the cause of action alleged therein. 


CONCLUSION 


The preponderance of the evidence shows the calves were ill 
before they left the respondent’s possession. In the first two 
truckloads of 84 calves the illness was latent and not detected by 
either the respondent or complainant until a day or two after the 
complainant accepted delivery of the calves. In the third 
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truckload of calves the illness was not latent. The complainant 
accepted delivery of 20 calves in the third truckload, knowing 
those calves were ill, or at least that those calves had been 
exposed to illness. 


Respondent contracted that any express warranty as to the 
health of the three truckloads of calves terminated after the com- 
plainant accepted delivery of the calves. The complainant 
inspected all the calves upon delivery and rejected some of the 
calves in the third shipment. It is concluded on the facts that the 
complainant has no basis for recovery under a theory of express 
warranty. 


The Act does not impose an implied warranty upon respondent 
that the calves were free of disease. Mergenv. Fliflet & Peterson, 
32 A.D. 1458 (1973). Absent fraud, misrepresentation, conceal- 
ment, or an express warranty, the buyer bears the risk of loss 
after title passes. Kavon v. Cherrier, 30 A.D. 784 (1971). 


There is no evidence of fraud, misrepresentation, concealment, 
or breach of express warranty on the part of the respondent. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 


authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1970 ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On complainant’s right to judicial review hereof see United 
States v. ICC, 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 16,467) 


In re MCM Livestock, Inc. P&S Docket No. 5072. Decided 
May 23, 1975. 


Accounts and records — incorrect or incomplete — Improper practices — 
permitting purchases of consigned livestock — Sanction 


Where respondent violated the Act and regulations in the keeping of its accounts 
and records and in improper practices as found herein, respondent is sus- 
pended as a registrant under the Act for seven (7) days. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 


Complaint alleges that respondent wilfully violated sections 204, 
307, 312(a) and 401 of the Act (7 U.S.C. 204, 208, 213(a) and 221) 
and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to file an answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. The Complaint was served on January 6, 1975. 
On January 20, 1975, respondent requested an extension of time 
in which to file an answer. The request was granted and an addi- 
tional 20 day answering period was entered. Respondent has 
fialed to file an Answer within the allotted time. Accordingly, the 
material facts alleged in the Complaint, which are admitted by 
Respondent’s failure to file an Answer, are adopted and set forth 
herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c)). 
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FINDINGS OF FACT 


1. (a) MCM Livestock, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at Whiteville, North Carolina. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the MCM Livestock, Inc., stockyard, Whiteville, North Carolina, 
a posted stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of March 31, 1974, 
and April 30, 1974, exceeded its current assets. As of March 31, 
1974, respondent had current liabilities totaling $87,593.81 and 
current assets totaling $82,873.61, resulting in an excess of 
current liabilities over current assets of $4,720.20. As of April 30, 
1974, respondent had current liabilities totaling $76,159.44 and 
current assets totaling $70,134.95, resulting in an excess of 
current liabilities over current assets of $6,024.49. 


(b) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, at the stockyard, on or about the dates set 
forth below permitted Ted C. McAninch, an officer of respondent, 
to purchase through M&R Livestock Co., for resale for his own 
speculative account, livestock consigned to respondent for sale on 
a commission basis, as follows: 


Date No. of Head Amount 
February 24, 1974 13 hogs $ 938.53 
March 11, 1974 60 hogs 4,901.25 
March 18, 1974 54 hogs 4,003.22 
March 25, 1974 26 hogs 2,168.35 


4. Respondent, during the period from on or about February 1, 
1974, through April 30, 1974, in connection with its market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent during such 
period failed to keep (1) complete dealer records necessary for 
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tracing livestock weight and origin through sales, (2) an accurate 
record of accounts receivable and (3) adequate inventory records. 


5. By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and section 201.57(a) of the regulations 
(9 CFR 201.57(a)). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


ORDER 


Respondent, its successors, its officers, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


1. Operating as a market agency or dealer while its current 
liabilities exceed its current assets; and 


2. Permitting its owners, officers or employees to purchase for 
speculative purposes livestock consigned to it for sale on a com- 
mission basis. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its 
business as a market agency subject to the Act, including: (1) 
separate detailed record of the purchase and sale of all consigned 
livestock purchased in support of the market; (2) a separate record 
of the purchase and sale of livestock handled on a dealer basis; (3) 
an accurate record of accounts receivable; and (4) livestock 
inventory records. 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days and thereafter until it demonstrates that 
it is no longer insolvent. When respondent demonstrates that it is 
no longer insolvent, a Supplemental Order will be issued in this 
proceeding terminating the suspension, after the expiration of the 
7 day period. 


This order shall be effective from the sixth day after the 
Decision and Order becomes final.* Pursuant to the amended 


*The Decision and Order became final May 23, 1975. — Ed. 
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Rules of Practice governing proceedings under the Packers and 
Stockyards Act, this Decision and Order shall become final, 
without further proceedings, thirty five (35) days after the service 
hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in section 202.16 and 
202.18 of the Rules of Practice as amended. Copies hereof shall be 
served upon the parties. 


(No. 16,468) 


HrouickA Bros. Livestock SAues, Inc. v. FRANK PuzausKAS 
d/b/a Broken Arrow Rancu. P&S Docket No. 5133. De- 
cided May 23, 1975. 


Default order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Donald J. Shemwall, Ocala, Fla., for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
instituted by the filing of a formal complaint on May 16, 1974. 


By such complaint, complainant claimed reparation in the 
amount of $9,300.00, from respondent, alleging in substance, 
failure to pay for livestock purchased by respondent from com- 
plainant. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on respondent on February 24, 1975. 
A copy of the investigation report was served on complainant on 
the same day. 


At the time of service of the copies of the complaint and the in- 
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vestigative report, respondent was notified that an answer thereto 
should be filed within 20 days after such service and that failure to 
file an answer would be deemed an admission of the allegations 
contained in the complaint, and the case file would be forwarded 
to the Office of the Secretary for the issuance of a default order 
without oral hearing, as provided in the rules of practice at 9 CFR 
202.41(d). No answer was filed by respondent though counsel for 
respondent filed a letter which did not comply with the require- 
ments for an answer set forth in the rules of practice (9 CFR 
§ 202.41(b)). 


The failure of respondent to file an answer within the specified 
time limit is deemed to be an admission of the allegations of the 
complaint (9 CFR § 202.41(c) and (d)). 


The information contained in the investigation report is con- 
sidered as part of the evidence in the proceeding pursuant to the 
rules of practice (9 CFR § 202.40). 


On the basis of the record as thus formed, it is found that on 
February 23, 1974, acting as a dealer as defined in the Act, re- 
spondent purchased for his own account from complainant in 
Wisconsin, 32 animals for an agreed price of $20,800.00, that the 


animals were delivered to respondent in Florida on March 1, 1974, 
and that respondent has failed to pay $9,300.00 of the price which 
he agreed to pay for them. It is further found that said transaction 
was in commerce as defined in the Act, and that the complaint 
was filed within 90 days of accrual of the cause of action alleged 
therein. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 ed., Appendix p. 550). It constitutes ‘‘an 
order for the payment of money”’ within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


That section provides that if respondent does not comply with 
this order within the time limit in this order, complainant may 
within one year of the date of this order file in the district court of 
the United States for the district in which it resides or in which is 
located the principal place of business of the respondent, or in any 
State court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which it claims damages and 
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this order in the premises.* That section further provides that 
such suit in the district court shall proceed in all respects like 
other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in the district court or 
for costs at any subsequent stage of the proceedings unless they 
accrue upon its appeal. That section further provides that if the 
petitioner finally prevails, it shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of the 
suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 
(8th Cir., 1971). On complainant’s right to judicial review hereof, 
see United States v. ICC, 337 U.S. 426. 


ORDER 


Within thirty days from the date of this order, respondent 
Frank Puzauskas shall pay to complainant Hrdlicka Bros. 
Livestock Sales, Inc. the sum of $9,300.00 plus interest thereon at 
the rate of 8 percent per annum from April 1, 1974 until paid. 


Copies hereof shall be served on the parties. 


(No. 16,469) 


In re Burton E. FL ietcuer. P&S Docket No. 5102. Decided 
April 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Department of Agricul- 
ture, Washington, D.C. 20250. 
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violating the Act and regulations in failing to comply with the bonding re- 
quirements thereof. Respondent is suspended as a registrant under the Act 
until in full compliance with the bonding requirements. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Burton E. Fletcher, herein referred to as the respondent, 
is an individual with his principal place of business located at 
Lake Leroy Road, Perry, New York 14530. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis and of buying and selling 
livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his livestock obligations under the Act was 
terminated on October 26, 1974. Respondent was notified by 
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certified mail dated October 30, 1974, of such termination date 
and was informed in the letter that if he continued his livestock 
operations after October 26, 1974, without bond coverage as re- 
quired by the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Such letter was received by 
respondent on November 2, 1974. Subsequent to receipt of such 
notice, respondent continued to engage in the business of a 
market agency buying livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such re- 
quirements, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,470) 


MicHELSOoN Livestock INTERNATIONAL, INC. v. GEorGE BLairR and 
Dace Biair d/b/a Briair Brotuers. P&S Docket No. 4997. 
In order issued May 19, 1975, by Donald A. Campbell, 
Judicial Officer. 


REMOVAL OF STAY ORDER — EFFECTIVE DATE OF SUSPENSION 
(No. 16,471) 
In re Masor Lewis and Henry DeJonc. P&S Docket No. 4789. 


In order issued May 15, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,472) 


TAMOUZIAN BrotHErsS v. Prevor-MaAyrsouN INTERNATIONAL, INC. 
and/or Marks-Gruser, Inc. PACA Docket No. 2-3055. 
Decided May 2, 1975. 


Contract terms — f.o.b. with additional warranties — Breach of contract as 
to one shipment — Damages — measure of — Reparation for balance due 


Where respondent accepted the grapes in issue, it is liable to complainant for 
the purchase price thereof less damages resulting from complainant’s 
breach of contract in the amount of $3,245.88 and less the amount already 
paid complainant by respondent for a total due and owing complainant of 
$3,901.66 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $7,267.54 
in connection with two truckloads of grapes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondents Prevor-Mayrsohn 
International, Inc., and Marks-Gruber, Inc., both of which filed 
an answer thereto, denying liability to complainant in the total 
amount claimed. 


Although the amount in controversy exceeds $3,000, the 
parties waived oral hearing. Therefore, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department's report of investigation. Complainant 
filed an opening statement, a copy of which was served upon re- 
spondents. Neither respondent filed an answering statement. 
None of the parties filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation, Tamouzian Brothers (here- 
after Tamouzian), whose address is P.O. Box 10, Cutler, 
California. 


2. Respondent Prevor-Mayrsohn International, Inc. (hereafter 
Prevor-Mayrsohn) is a corporation whose address is 126-130 New 
York City Terminal Market, Bronx, New York. At the time of the 
transaction involved herein, respondent Prevor-Mayrsohn was 
licensed under the act. 


3. Respondent Marks-Gruber Inc. (hereafter Marks-Gruber) is 
a corporation whose address is 75 Montgomery Street, Jersey 
City, New Jersey. At the time of the transaction involved herein, 
respondent Marks-Gruber was licensed under the act. 


4. On or about October 30, 1972, in the course of interstate 
commerce, complainant and Prevor-Mayrsohn entered into an 
oral contract through the broker Marks-Gruber whereby com- 
plainant was to sell and Prevor-Mayrsohn was to purchase 2775 
lugs of Emperor Grapes, T-Way brand, U.S. No. 1 grade, at $4.50 
per lug, f.o.b. shipping point in Cutler, California, the total 
invoice value being $12,527.50. It was further agreed that there 


would be no precooling charges and that these grapes were to be 
shipped by van to Prevor-Mayrsohn between November 15, and 
December 1, 1972. 


5. The contract was negotiated between Tamouzian Brothers 
and Prevor-Mayrsohn by Marks-Gruber, a brokerage firm located 
at Jersey City, New Jersey. Marks-Gruber prepared a broker’s 
confirmation of sale dated October 30, 1972, setting forth the 
agreed terms of the contract, and copies were sent to the parties. 


6. On or about December 4, 1972, at 9:30 a.m. and 1:30 p.m. 
respectively the 2 vans of grapes involved herein were federally 
inspected at shipping point in Cutler, California. The inspection 
certificates (Nos. C03495 for van number SFTZ 500443 and 
C034498 for van number SFTZ 500213) stated that the grapes in 
each van were U.S. No. 1 Table grade and that the defects in each 
van were within tolerances. The inspected grapes were then 
shipped to Prevor-Mayrsohn in Bronx, New York, as evidenced 
by the original straight bill of lading. 


7. On or about December 12, 1972, the two truckloads of 
grapes arrived at destination. A federal inspection, certificate No. 
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A17080, dated December 12, 1972, covering a _ restricted 
inspection of 1375 lugs of grapes in truck No. SFTZ 500213 stated 
that the grapes met quality standards but failed to grade U.S. 
No. 1 Table grade only on account of condition. That inspection 
read in pertinent part: 


Grade defects average 7 %, scars, straggly bunches. Berries generally firm 
and firmly attached to capstems. Less than 1/2 of 1 % to 6 %, average 4 % 
wet and sticky berries from juice of decayed berries. Decay ranges less 
than 1/2 of 1 % to 7 %, average 4 % Gray Mold Rot. 


Another federal inspection, certificate No. A17081, dated 
December 12, 1972, covering a restricted inspection of 1400 lugs 
of grapes in truck No. SFTZ 500443 stated that the grapes met 
quality requirements but failed to grade U.S. No. 1 Table grade 
only on account of condition. That inspection read in pertinent 
part: 
Grade defects average 8 % straggly bunches and scars. Berries generally 
firm and firmly attached to capstems. Range 1 to 9 % in most samples, 
none in many, average 3 % wet and sticky berries from juice of decayed 
berries. Decay ranges less than 1/2 of 1 % to 5 %, average 2 % Gray Mold 
Rot, various stages. 


On the basis of these inspections Prevor-Mayrsohn contacted 
Marks-Gruber and stated that it wished to reject the two 
truckloads of grapes. 


8. On or about December 13, 1972, Marks-Gruber sold the two 
truckloads of grapes at auction realizing net proceeds of 
$5,259.96. The net proceeds from truck no. SFTZ 500213 were 
$2,698.37 and the net proceeds from truck no. SFTZ 500443 were 
$2,561.59. 


9. The formal complaint was filed on June 14, 1973, which was 
within nine months after the cause of action accrued. 


CONCLUSION 


The first issue joined by the pleadings has to do with the terms 
of the contract for sale. Complainant alleges that the terms were 
f.o.b. shipping point in Cutler, California, but respondent Prevor- 
Mayrsohn alleges that the grapes were specifically warranted by 
complainant to be suitable for export to Puerto Rico. The record 
clearly shows, as evidenced by the broker’s confirmation of sale 
dated October 30, 1972 and complainant’s invoice dated 
December 4, 1972, covering the two vans of grapes involved 
herein, that the contract between complainant and Prevor- 





TAMOUZIAN BROS. v. PREVOR-MAYSOHN INTERNATIONAL 895 
Cite as 34 A.D. 892 


Mayrsohn was for 2775 lugs of T-Way Brand U.S. No. 1 Emperor 
Grapes at $4.50 per lug, f.o.b. shipping point, with no charge for 
precooling. Prevor-Mayrsohn has offered no evidence to show 
that any objection was taken by it to the broker’s confirmation of 
sale upon receipt although it had an opportunity to do so. 


Prevor-Mayrsohn’s position herein, as reflected in the report of 
investigation and its answer seems to be that complainant 
specifically warranted that the grapes would be suitable for 
shipment to Puerto Rico. If we have stated Prevor-Mayrsohn’s 
position correctly, then we are of the opinion that it is not 
supported by the evidence. On the contrary, we believe the record 
supports the complainant’s version that the grapes were sold 
under f.o.b. terms, without any additional warranties, and it is so 
concluded. 


Complainant alleges that under the contract transfer of title to 
the grapes took place on October 30, 1972. However, we find that 
under the f.o.b. terms of sale title to the grapes did not pass until 
the grapes were delivered to the carrier. 


The regulations provide that in an f.o.b. sale the “. . . produce 
quoted or sold is to be placed free on board the... car... in 
suitable shipping condition . . . and that the buyer assumes all 
risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed’’. “Suitable shipping 
condition’ is defined as meaning that the commodity at the time 
of billing, is in a condition which if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon by the parties (7 CFR 46.43(i)(j)). Prevor-Mayrsohn bases 
its attempted rejection of the grapes upon their alleged abnormal 
state of deterioration at destination in New York as evidenced by 
the federal inspection certificates included in Finding of Fact No. 
2. 


Complainant alleges that the grapes were in suitable shipping 
condition at shipping point based upon the results of the shipping 
point inspections. The destination inspections show, however, 
that the grapes in truck no. SFTZ 500213 arrived at destination 
with abnormal decay (4% Gray Mold Rot), while the grapes in 
truck no. SFTZ 500443 arrived at destination in a condition which 
met contract requirements. The f.o.b. contract terms required 
that Tamouzian place the grapes in the hands of the carrier in 
suitable shipping condition. We conclude that the 1375 lugs of 
grapes in truck no. SFTZ 500213 did not meet contract require- 
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ments and that the 1400 lugs of grapes in truck no. SFTZ 500443 
did meet contract requirements. 


Prevor-Mayrsohn communicated to Marks-Gruber its desire to 
reject the grapes in both vans. However, the evidence does not 
support a finding that this attempt at rejection was ever 
communicated to complainant. We find, therefore, that both 
truckloads of grapes were accepted by Prevor-Mayrsohn. 


Respondent Prevor-Mayrsohn having accepted the two 
truckloads of grapes is liable for their contract price less any 
damages resulting from complainant’s breach of contract. 
Inasmuch as we have found that there was no breach of contract 
as to truck no. SFTZ 500443 complainant is entitled to the full 
purchase price of this truckload or $6,320, less the amount already 
paid to complainant ($2,561.59), or $3,758.41. We have further 
found that complainant breached the contract of sale relative to 
truck no. SFTZ 500213. The measure of damages for breach of 
contract as to accepted goods is the difference at the time and 
place of acceptance between the value of the goods delivered and 
the value they would have had had they been as warranted. As the 
value of the grapes had they been as warranted we will accept the 
contract price of $6,087.50, plus freight of $1,083.45, or 
$7,171.95. As to the value of the grapes delivered and accepted we 
will accept the gross proceeds of the resale or $4,203.60, less 
expenses attributable to the breach in the amount of $277.53, or 
$3,926.07. We find as a result of the breach of contract by 
complainant that respondent suffered damages in the amount of 
$3,245.88. Subtracting the damages of $3,245.88 from the 
purchase price of $6,087.50 we find that the respondent is liable to 
complainant in the amount of $2,841.62, less the amount already 
paid to complainant ($2,698.37), or $143.25. 


We conclude that Prevor-Mayrsohn is liable to complainant in 
the total amount of $3,901.66 for the two truckloads of grapes 
involved herein. Respondent Prevor-Mayrsohn’s failure to pay 
complainant this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


In its complaint, Tamouzian Brothers, requested in the alterna- 
tive that if Prevor-Mayrsohn be found not liable that the broker, 
Marks-Gruber should be held liable for failure to perform all the 
specifications and duties of a broker. Since we are unable to find 
on the basis of the evidence presented that Marks-Gruber’s sale of 
the grapes for the account of whom concerned was improper, the 
complaint against Marks-Gruber must be dismissed. 
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ORDER 


Within 30 days from the date of this Order, respondent Prevor- 
Mayrsohn International, Inc., shall pay to complainant, as 
reparation, $3,901.66, with interest thereon at the rate of 8 
percent per annum from January 1, 1973, until paid. 


The complaint against respondent Marks-Gruber, Inc., is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,473) 


Bruce Newton Company, Inc. v. RICHARDSON Propuce Co. PACA 
Docket No. 2-3479. Decided May 5, 1975. 


Contract — failure to establish breach of — Burden of proof — failure to sus- 
tain — Full purchase price — entitlement to — Reparation 


Where respondent accepted the potatoes in issue and failed to sustain its burden 
of proof of a breach of contract by complainant, respondent is liable to com- 
plainant for the full purchase price of said produce in the amount of $937.50 
for which reparation is awarded. 


Complainant pro se. 
Sell, Comer, & Popper, Macon, Ga, for respondent. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $937.50 in 
connection with the shipment of a truckload of potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant in the amount claimed. 
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Since the amount claimed in the complaint does not exceed 
$3,000.00, the shortened ppocedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered part 
of the evidence in the case, as is the Department’s report of 
investigation. As additional evidence complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Although given the 
opportunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bruce Newlon Company, Inc., is a corporation 
whose address is P.O. Box 94, Forest Park, Georgia. At the time 
of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, Richardson Produce Co., is a corporation 
whose address is 951 Third Street, Macon, Georgia. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about June 17, 1974, in the course of interstate com- 


merce, complainant, by oral contract, sold to respondent a 
truckload of potatoes consisting of the following at the prices 
indicated: 60 fifty-pound bags U.S. No. 1 A size red potatoes at 
$4.75 delivered; 40 fifty-pound bags U.S. No. 1 B size red 
potatoes at $4.75 delivered; and 750 fifty-pound bags U.S. No. 1 
white potatoes at $3.25 delivered, for a total invoice price of 
$2,912.50. 


4. Onor about June 18, 1974, the 750 fifty-pound bags of U.S. 
No. 1 white potatoes involved herein were subjected to a joint 
Federal and State inspection at point of shipment in Summerdale, 
Alabama, as evidenced by inspection certificate no. B-14496 
issued by the Alabama Department of Agriculture and 
Industries. The inspection certificate stated, in relevant part, that 
the white potatoes involved herein graded U.S. No. 1, size A; and 
further that the potatoes were clean with approximately 85 
percent skin, and less than one-half of one percent soft rot decay. 


5. On or about June 18, 1974, complainant shipped from 
Summerdale, Alabama, in interstate commerce, to respondent at 
Macon, Georgia, the kind, quality, grade and size of potatoes 
called for in the oral contract of sale, in a truck operated by Straka 
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Trucking Service, of Loxley, Alabama. 


6. Upon arrival of the truckload at destination on June 20, 
1974, respondent accepted the potatoes but has paid complainant 
only $1,975.00, leaving a balance due of $937.50. 


7. On or about June 26, 1974, 350 fifty-pound bags of the U.S. 
No. 1 white potatoes involved herein were Federally inspected at 
the request of Richardson Produce Co., Inc. The inspection 
certificate No. C102802 stated, in relevant part, that the 350 bags 
of white potatoes met quality requirements, but failed to grade 
U.S. No. 1, only on account of condition. The certificate stated 
further that the condition of the 350 sacks of white potatoes was 
mostly firm; with from 5 to 18 percent, average 9 percent damage 
by sunken, discolored areas, generally occurring around lenticels; 
in 60 percent of the samples less than one to one percent soft rot, 
in 40 percent from 3 to 6 percent, average 2 percent slimy soft rot, 
generally in early stages. 


8. The formal complaint was filed on August 5, 1974, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The oral contract of sale involved herein was for approximately 
850 fifty-pound bags of U.S. No. 1 potatoes, 100 bags of which 
were size A and B red potatoes and 750 bags of which were U.S. 
No. 1 white potatoes. The respondent in its answer admits that it 
accepted the truckload of potatoes but contends that it is entitled 
to a deduction from the purchase price of $937.50. Respondent 
paid to complainant $1,975.00 which was accepted by com- 
plainant as the undisputed amount in this proceeding. Therefore, 
the dispute between the parties is limited to the value of the 750 
bags of U.S. No. 1 white potatoes which were shipped by com- 
plainant to respondent along with 100 bags of red potatoes. 


The respondent contends that as to those 750 fifty-pounds bags 
of U.S. No. 1 white potatoes it is entitled to a deduction from the 
purchase price of $937.50 because those potatoes failed to grade 
U.S. No. 1 at destination on account of condition. The record 
clearly shows, however, that the federal inspection which re- 
spondent used as the basis for not paying in full was made six 
days after the load was delivered, and was restricted to only 350 
bags of the U.S. No. 1 white potatoes. The potatoes were still 
packed in the original bags in which they were shipped, although 
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respondent claims to have run every bag at least once, and some 
two or three times, necessitating the use of new bags and 
extensive labor on the part of respondent. The inspection made on 
June 26, 1974, found that the potatoes remained in open mesh 
window, multi-wall, paper sacks printed “Sun Up Brand, New 
Potatoes 50 pounds net weight, packed by Robert L. Berner Co., 
Robertsdale, Alabama and Chicago, Illinois.’’ The further fact 
that the federal inspection of June 26, 1974, was not made until 
six days after the load was delivered makes the results of that 
inspection of little value in determining the condition of the 750 
bags of white potatoes at the time of arrival at destination. 


Since respondent has admitted that it accepted the truckload of 
potatoes it has the burden of proving any breach of contract with 
regard to the condition of the potatoes. We conclude, on the basis 
of the evidence presented, that respondent has failed to meet that 
burden. Complainant is entitled to the full purchase price of the 
potatoes without any deduction. 


Respondent’s failure to make full payment to complainant is a 
violation of Section 2 of the Act. Reparation in the amount of 
$937.50 should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $937.50, with interest thereon 
at the rate of 8 percent per annum from July 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,474) 


Georce B. THompson v. Joun A. Scutano Propuce Co. PACA 
Docket No. 2-3463. Decided May 6, 1975. 


Agreed contract price — established — Reparation 
Where the contract price of the potatoes in issue was $8,953.75 and respondent 


has paid $2,000.00 thereon, the amount now due and owing complainant is 
$6,953.75 for which reparation is awarded complainant against respondent. 
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R. Norris Blotom, Accomac, Va., for complainant. 
Respondent pro se. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $6,953.75, for 
failure to make full payment for two truckloads of potatoes 
purchased in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. Although the amount 
claimed in the formal complaint exceeds $3,000, neither party re- 
quested an oral hearing. Accordingly, the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, the parties were given an opportunity 
to submit additional evidence in support of their respective 
positions by means of verified statements. Complainant filed an 
opening statement. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, George B. Thompson, is an individual, whose 
address is Oak Hall, Virginia. 


2. Respondent, John A. Schiano Produce Co., is a corporation, 
whose address is 2100 Park Street, Syracuse, New York. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 


3. On or about July 17, 1973, in the course of interstate com- 
merce, complainant, by oral contract, sold and shipped to re- 
spondent one truckload of U.S. No. 1 Irish Potatoes consisting of 
3,700/10-lb. bags, at $12.25 per cwt., f.o.b., for a total invoice 
price of $4,532.50. 


4. On or about July 18, 1973, in the course of interstate com- 
merce, complainant, by oral contract, sold and shipped to re- 
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spondent one truckload of 200/50-lb. bags of U.S. No. 1 Irish 
Potatoes at $10.50 per cwt., f.o.b.; 50/50-lb. bags of U.S. No. 1 
Irish Potatoes, Size B, at $5 per cwt., f.o.b.; and 2,650/10-lb. 
bags of U.S. No. 1 Irish Potatoes at $12.25 per cwt., f.o.b.; for a 
total invoice price of $4,421.25. 


5. Respondent received and accepted both truckloads, and has 
since paid complainant $2,000 for the shipment of July 17, 1973. 
Respondent has made no payment for the shipment of July 18, 
1973. 


6. The informal complaint was filed on April 18, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that he sold respondent two truckloads of 
potatoes for $8,953.75, for which he has received only $2,000. He 
has instituted this proceeding to recover the balance of $6,953.75. 
For his part, respondent does not deny having received or 
accepted the potatoes, nor does he deny that the potatoes 
conformed to the contract of sale. The only point of contention be- 
tween the parties, therefore, is the contract price agreed upon for 
the potatoes. 


Complainant alleges that on July 17, 1973, he sold tc respond- 
ent one truckload of U.S. No. 1 Irish Potatoes at $12.25 per cwt., 
f.o.b. Respondent contends however that the purchase price of 
these potatoes was $10.90 per cwt. 


Complainant alleges that on July 18, 1973, he sold to respond- 
ent one truckload of 200/50-lb. bags of U.S. No. 1 Irish Potatoes 
at $10.50 per cwt., f.o.b.; 50/50-lb. bags of U.S. No. 1 Irish 
Potatoes at $5 per cwt., f.o.b.; and 2,650/10-lb. bags of U.S. No. 
1 Irish Potatoes at $12.25 per cwt., f.o.b. Respondent contends, 
however, that it purchased the 200/50-lb. bags at $9.40 per cwt.; 
the 50/50-lb. bags at $2.50 per cwt.; and the 2,650/10-lb. bags at 
$10.90 per cwt. Respondent does not state what the total 
purchase price was for both truckloads, nor does it tell us how 
much it paid complainant toward that price. In the absence of 
such evidence, therefore, we will accept complainant’s allegation 
that respondent has paid $2,000 toward the two truckloads in 
question. 


We will now consider the question of contract price. Respond- 
ent, in its answer, alleged what it believed the contract price was 
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per hundredweight yet it submitted no evidence, beyond the 
allegations of its president, who signed the answer, to support 
such price. Complainant, on the other hand, introduced carrier 
truck receipts and an invoice to support his position of what the 
contract price was. He also introduced an affidavit by J. William 
Mapp, a market reporter of the Virginia Department of Agricul- 
ture and Commerce, who testified that the contract price alleged 
by complainant and the fee for packaging potatoes, was the most 
common used market price and packaging fee for U.S. Irish 
Potatoes grown and shipped from Accomack County, Virginia, on 
the 17th and 18th days of July, 1973. We find that the contract 
price alleged by complainant was the contract price of the 
potatoes in question. 


The total purchase price for the potatoes was $8,953.75. Re- 
spondent has paid $2,000, leaving a balance due of $6,953.75. The 
failure of respondent to pay complainant this amount is a 
violation of Section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,953.75 with interest thereon at 
the rate of 8 percent per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,475) 


MENDELSON-ZELLER Co., Inc. v. Micuaget J. Navizio, Inc. PACA 
Docket No. 2-3434. Decided May 8, 1975. 


Accord and satisfaction — Burden of proof — Sustained — Check for less 
than total price — acceptance of constituting settlement — Dismissal 


Where complainant accepted respondent’s check marked ‘“‘payment in full’ such 
acceptance constituted accord and satisfaction, and further, where the dis- 
pute between the parties does not represent an arbitrary refusal to pay a just 
indebtedness, the complaint is dismissed. 


Larry Hultquist, San Francisco, CA, for complainant. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
John M. Brander, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant requests 
an award of reparation against respondent in the sum of $1,276.50 
in connection with a transaction involving one truckload of 
cauliflower in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying any liability in the matter. 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence, as is the De- 
partment’s report of investigation. In addition, the parties were 
given an opportunity to submit further evidence in the form of 
sworn statements. Complainant filed an opening statement and a 
reply statement and respondent filed an answering statement. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent, Michael J. Navilio, Inc., is a corporation whose 
address is 38-40 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On January 17, 1974, in the course of interstate commerce 
and by oral contract, complainant contracted to sell to respondent 
one truckload of cauliflower consisting of 1,100 cartons, 12’s, ‘‘G- 
F”’ brand, at an agreed price of $5.00 per carton f.o.b., plus 30 
cents per carton cooling, plus $20.00 for a Ryan recorder, for a 
total invoice price of $5,850.00. The contract was negotiated by 
G. F. Robertson Co., a broker. 


4. On January 17, 1974, at 12:15 p.m., the cauliflower was 
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subjected to federal inspection at Anaheim, California. 
results of the inspection were, in relevant part, as follows: 


Product: Cauliflower 

Loader’s Count: 1100 

Containers: Type: Cartons film wrappers 
Containers: Markings: GF 

Decay: None 

Grade: U.S. No. 1 

Jackets fresh, (illegible) and green color 

Curd clean, compact and generally white color 


Defects average within tolerance. 


5. On January 17, 1974, from a loading point in Anaheim, 
California, complainant shipped the truckload of cauliflower 
referred to in Findings of Fact 3 and 4 to respondent at Chicago, 
Illinois. 


6. The truckload of cauliflower arrived in Chicago, Illinois, on 
or before January 21, 1974, and was accepted, prior to federal 


inspection, by respondent. 


7. Respondent subjected the truckload of cauliflower to federal 
inspection on January 21, 1974, at 10:25 a.m., at respondent’s 
place of business. The inspection report stated, in relevant part, 
as follows: 


Condition of Equipment: Temperature controls not in operation. 


Products inspected: CAULIFLOWER film wrapped printed ‘‘C F-Grown 
and packed by Grimmy Farms, Orange, California, Distributed by 
Mendelson Zeller Co., Inc. Anaheim, California’, and placed in two 
compartment cardboard carton printed same as above and stamped to 
denote size ‘‘12’’ size noted. 


Applicant states approximately 950 cartons remaining in trailer at time of 
inspection. 


Condition of Load: Partly unloaded. Loaded to within approximately 7 feet 
of rear doors, lengthwise and crosswise load; 4 rows, 10 to 13 layers. 


Condition of Pack: Fairly tight. 
Temperature of Product: Nearest rear doors: Top 42° F. Bottom 38° F. 
Size: Generally 5 to 9 inches in diameter. No undersize. 


Quality: Curds clean. Jacket leaves fairly clean and closely trimmed. 
Grade defects average 3% mechanical damage. 
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Condition: Curds white to creamy white and compact. Jacket leaves 
generally fresh and green. In most samples 1 to 3 heads per carton, in some 
none, average 16 % damage by tan to black discoloration affecting curds. 
Decay, in most samples none, in some 1 head per carton, average 2 % 
Bacterial Soft Rot generally in early stages affecting curds. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 5 inch 
minimum only account condition. 


Remarks: Inspection and certificate restricted to product and lading in 
upper 3 layers of load. Also inspected approximately 150 cartons stated by 
applicant unloaded from above trailer bearing same brand and shipper as 
above, shows approximately same quality and condition. 


8. On January 21, 1974, immediately after the federal 
inspection, respondent advised the broker of the abnormal 
deterioration of the cauliflower. The broker, being instructed by 
complainant, offered respondent an allowance of 85c per carton. 
Respondent rejected the allowance. 


9. Respondent notified complainant by letter dated January 
25, 1974, that it was selling the truckload of cauliflower for 
account of complainant and would remit an ‘‘account of sale’’ for 
the truckload when sold. 


10. Respondent sent check and voucher No. 13195, dated 


February 6, 1974, in the amount of $3,638.50, as well as an 
accounting of the sale of the cauliflower. Both the check and the 
voucher contained the legend ‘ENDORSEMENT OF THIS 
CHECK IS RECEIPT IN FULL.” Complainant negotiated the 
check and detached and retained the voucher section. 


11. A formal complaint was filed on April 22, 1974, which was 
within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The terms of the sale involved herein do not appear to be in 
dispute. The agreed f.o.b. contract price for the cauliflower was 
$5,850.00. After respondent had complained about the quality of 
the cauliflower to the broker, complainant offered an allowance of 
85c per carton on the cauliflower. On February 6, 1974, respond- 
ent submitted an account of sales and check for the net proceeds 
of the cauliflower in the amount of $3,638.50. The difference be- 
tween what complainant alleges is respondent’s obligation after 
the 85c per carton allowance, or $4,915.00, and the amount re- 
spondent has paid, namely, $3,638.50, is the sum of $1,276.50 
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which complainant seeks to recover in this proceeding. 


Complainant takes the position that upon arrival of the 
cauliflower at destination respondent accepted the cauliflower in 
compliance with the contract of sale. Complainant admits that 
after the cauliflower had been inspected respondent complained to 
the broker about the quality of the cauliflower. Complainant, after 
being notified by the broker, offered an allowance of 85c per 
carton which, complainant alleges, was accepted by both broker 
and respondent. Accordingly, complainant maintains that re- 
spondent breached the contract by failing to tender the new 
agreed invoice price, namely $4,915.00. 


Respondent takes the position that complainant breached the 
contract in that the cauliflower was not of the kind, quality and 
size called for in the oral contract. Respondent states in its answer 
that in the course of unloading the cauliflower on January 21, 
1974, respondent determined that the cauliflower should be 
federally inspected. After the inspection respondent advised the 
broker of the abnormal deterioration of the cauliflower. Respond- 
ent admits that it was advised by the broker of the 85c per carton 
allowance offered by complainant. Respondent, however, refused 
the offer, and stated that the load would be handled for 
complainant’s account. In order to minimize the loss for the 
complainant, respondent proceeded to unload the balance of the 
cartons of cauliflower from the truck, recondition the product and 
then sell the same. 


It is clear that respondent accepted the truckload of cauliflower 
upon arrival at Chicago, Illinois. Concerning the question of 
whether respondent accepted complainant’s allowance of 85c per 
carton, a letter from the broker, dated May 28, 1974, to the 
United States Department of Agriculture, is dispositive of this 
issue. In that letter the broker, G. F. Robertson, stated: 

Kevin of M & Z did grant an allowance of 85c per carton on the cauliflower, 

however, Navilio did not in fact accept the allowance. There were several 

conversations over the phone in a short period of time pertinent to this load 

of caulif. Being well experienced in the shipping of calif. my main concern 

was to make certain there was as little delay as possible in disposing of the 

load as the inspection indicated it to be a critical stage. 


We find that respondent did not accept complainant’s allowance 
of 85c per carton. Respondent then, on its own initiative, sold the 
cauliflower at whatever price could be obtained. 


Respondent in its answer has pleaded accord and satisfaction as 
an affirmative defense to complainant’s action in connection with 
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its shipment of cauliflower. The federal inspection report indicates 
that the cauliflower was in a condition of abnormal deterioration. 
Respondent in a letter to complainant dated January 25, 1974, 
stated: 


Relating to the truckload of cauliflower received January 21, 1974, of 
which you were informed of its bad condition. 


This load would not have been accepted under any condition as after 
looking further into load condition became much worse. 


Willi sell this load for your account and an ‘‘account of sale’ when sold, will 
give you the outcome of this load. 


Respondent subsequently sent complainant a check and 
voucher No. 13195, dated February 6, 1974, in the amount of 
$3,638.50. Both the check and the voucher contained the legend 
“ENDORSEMENT OF THIS CHECK IS RECEIPT IN FULL.” 
Complainant negotiated the check through Security Pacific 
National Bank and detached and retained the voucher section. In 
his letter to complainant on February 6, 1974, regarding the 
account of sale of the cauliflower, Theodore S. Becker, bookkeeper 
for respondent, stated: 


We are enclosing herewith ‘‘account of sale’’ showing results of sale of a 
load of cauliflower received January 1, 1974. 


As you will note from the copy of the USDA inspection, enclosed herewith, 
flower arrived in very poor condition. In order to sell the load we were 
forced to repack the entire load at a cost of over $150.00. 


To be fair with you, we are not charging for the repacking, cartage or com- 
mission on the load. 


Where there is a bona fide dispute between the buyer and seller 
as to the amount due for produce sold, and the buyer sends the 
seller a check for less than the contract price marked ‘‘payment in 
full’ or in other words clearly indicating that the check is tendered 
in full settlement, the acceptance of such check constitutes an 
accord and satisfaction. See H. Reisner v. Boler Fruit and 
Vegetable Company, 24 A.D. 350 (1965). For the dispute to be 
bona fide, the buyer need show only that there is some justi- 
fication in his contention and that the dispute does not represent a 
mere arbitrary refusal on his part to pay a just indebtedness. 
Riverside Farms v. Inman, 22 A.D. 696 (1963); Johnson and 
Allen v. Fernandez Brothers Produce, 27 A.D. 1127 (1968). The 
burden of proving a good-faith dispute by a preponderance of the 
evidence rests upon respondent as the party raising the 
affirmative defense of accord and satisfaction. 
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We conclude from the evidence submitted that respondent has 
sustained its burden of proving an accord and satisfaction and 
that complainant is precluded from recovering the balance on the 
shipment claimed. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,476) 


BorRSELLINO AND FERLISI GRAPE Co. v. DELCoR Fruit SALEs. PACA 
Docket No. 2-3265. Decided May 15, 1975. 


Abandonment to carrier — Contract terms — full payment before release for 

inspection — Delay in transit — not caused by seller — Inspection — Un- 

timely — Inspection report — restricted in scope — Suitable shipping condi- 

tion warranty not applicable — Failure to establish alleged breach of con- 
tract — Dismissal 


Where complainant failed to establish a breach of contract, which was the basis 
of its complaint, the complaint is dismissed. 


John R. Catlin, Newport Beach, CA, for complainant. 
Ervin J. Elleman, Detroit, Mich., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks 
reparation against respondent for a payment in the amount of 
$5,466, made to respondent for a carload of grapes purchased in 
foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. Although the amount 
claimed in the formal complaint exceeds $3,000, oral hearing was 
waived by both parties. Accordingly the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, the parties were given the 
opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Com- 
plainant filed an opening statement. Respondent submitted an 
answering statement, and complainant filed a statement in reply. 
Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, is a partnership, composed of Anthony 
Borsellino and Jack Ferlisi, doing business as Borsellino and 
Ferlisi Grape Co., whose address is 261 Nairn Avenue, Toronto, 


Ontario. 


2. Respondent, Delcor Fruit Sales, is a corporation whose 
address is P.O. Box 1258, Bakersfield, California. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about October 1, 1972, in the course of foreign com- 
merce, respondent, by oral contract, sold to complainant one 
carload of 1080-364 lugs of U.S. No. 2 Carrignane juice grapes at 
$275 per ton f.o.b., plus $100 precooling and $20 for a Ryan 
recorder, for a total invoice price of $5,466. The contract was 
negotiated by respondent’s agent, George Deslauriers Inc., of 
Montreal, Quebec. 


4. Prior to shipment, the grapes were Federally inspected on 
October 2, 1972. The inspection report read in relevant part as 
follows: 


Average Sugar Test 25.5 %. Well Colored, generally Black. Less Than 5 % 
Raisining and Raisined Berries. 


Defects Average within Tolerance. 


Meets Canadian Import Requirements. 


5. The grapes were shipped from California on October 3, 1972, 
and arrived in West Toronto on October 9. Complainant was noti- 
fied of the arrival on October 11, and at that time surrendered the 
bill of lading and requested customs clearance. The clearance was 
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given October 13, at which time complainant ordered the car 
placed at Mt. Dennis. The car was so placed on October 14, 1972, 
and became available to complainant on the same day. 


6. On October 16, 1972, the grapes were inspected by the 
Canadian Department of Agriculture. The inspection report read 


in relevant part as follows: 


Condition of Car, Load, Pkgs. and Pack. Mechanical unit operating, 
produce piled 5 rows, 8 layers. Nearly all lugs stained some of which in a 
leaky condition. Numerous light brown particals resembling insect eggs in 
most lugs. 


Condition. Decay averages approximately 50 % accompanied by mold and 
ranges in lugs from approximately 30 % to approximately 70 %; raisining 
averages approximately 20 % and ranges in lugs from approximately 10 % 
to approximately 30 %. 


Certification. Inspection requested for and certificate restricted to 
condition only. 


Remarks. This certificate is based on a restricted sample taken from the 
doorway and top layer and is not indicative of the condition and quality of 
the entire load. 


7. Complainant abandoned the grapes to the carrier on October 
17, 1972. Under the terms of the agreement between the parties, 
complainant was required to make full payment to respondent of 
the $5,466, before the grapes were released to it. After the grapes 
were abandoned to the carrier, complainant requested that this 
amount be returned to it. Respondent, however, did not return 
the contract price to complainant. 


8. The informal complaint was filed July 3, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it purchased from respondent one 
carload of U.S. No. 2 Carrignane juice grapes. Under the terms of 
the agreement between the parties, complainant was required to 
make full payment to respondent of the $5,466, before the grapes 
were released to it for inspection. Complainant states that the 
grapes arrived in a damaged condition, as shown by the 
inspection report of the Canadian Department of Agriculture, and 
therefore had to be abandoned to the carrier. It has now instituted 
this proceeding to recover the purchase price. 


As its major allegation, complainant contends that the grapes 
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in question were not in suitable shipping condition at the time of 
shipment on October 3, 1972. 


Section 46.43(j) of the regulations states in relevant part as 
follows: 


“Suitable Shipping Condition,”’ in relation to direct shipments, means that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties. . . 


Complainant alleges that the inspection report by the Canadian 
Department of Agriculture showed that the grapes upon arrival 
were abnormally deteriorated. It further alleges that the 
thermostat setting in the car, the temperature of the produce 
upon arrival, and transit conditions in general were normal. 
Although complainant admits that the shipment exceeded normal 
delivery time by rail, it alleges that the deterioration of the grapes 
would not have occurred from this extended period in transit, had 
the grapes been properly precooled prior to shipment. Com- 
plainant therefore contends that the warranty of suitable shipping 
condition should apply, and because the warranty was breached it 
should recover the amount paid for the grapes. 


Respondent claims that the warranty of suitable shipping 
condition does not apply. It alleges that there was improper 
cooling during transit. In support of this, respondent submitted 
the Canadian inspection report which states that the temperature 
of the grapes at the time of inspection was 40 °. Respondent points 
out that the confirmation of sale instructed the carrier to maintain 
a temperature of 34°. Respondent also indicated that Agricultural 
Handbook No. 195, Revised July of 1969, recommends 32° as the 
desired transit temperature of grapes. 


Respondent’s evidence is insufficient to show abnormal 
temperature during transit. Although Agricultural Handbook 
195, Revised July of 1969, suggests that 32° is the most desirable 
temperature for grapes in transit, it indicates that any 
temperature below 40° would be acceptable. Complainant has 
introduced a statement from the carrier, that from October 10, to 
the time of rejection, the car was maintained at a constant inside 
temperature of 34° to 35°. Complainant has also introduced a 
statement from a pomologist at the Agricultural Extension of the 
University of California, that a thermostat setting of the 
refrigerator car at 36° F. would cause the pulp temperature of 
juice grapes to vary from 36° to 41°. It is our finding from the 
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preceeding that transit temperatures were within normal range. 


Respondent further contends that the warranty of suitable 
shipping condition should not apply because of the delay in 
transit. Respondent also urges that since the inspection was taken 
at least 3 days after the car should have been available to 
complainant, it is too remote to be of any probative value as to the 
condition of the grapes upon arrival. 


Complainant admitted that the normal time for delivery to the 
juice grape tracks would have been eight to ten days. The grapes 
therefore should have arrived at such tracks no later than October 
13. The shipment did not arrive however until October 14. 
Complainant also admitted that the carrier should have notified 
complainant by October 10, that the grapes had arrived in 
Toronto on October 9. The carrier did not so notify complainant 
until October 11. Since the grapes should have arrived between 
October 11, and October 13, the inspection was taken at least 
three days after the car should have been available to 
complainant. 


Section 46.43(i) of the regulations in amplifying the warranty of 
suitable shipping condition states that the buyer assumes 
responsibility for any delay in transit not caused by the seller. 


Since there was a delay that was caused by the carrier, we must 
find that the warranty of suitable shipping condition does not 
apply to this shipment of grapes. 


In addition we note that the inspection report was restricted in 
scope to samples taken from the doorway and top layer of the car, 
and therefore of questionable value as an indication of the 
condition of the carload as a whole. 


We find therefore, that complainant has failed to show that 
there was a breach of contract by respondent. Since the complaint 
was based on the alleged breach, it should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


A copy of this order shall be served upon the parties. 
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(No. 16,477) 


W. W. Ropcers & Sons v. CA.irorniA Propuce DistrisuTors, 
Inc. PACA Docket No. 2-3511. Decided May 22, 1975. 


Contractual obligations — absence of — Burden of proof as to contract of 
Sales — failure to sustain — Dismissal 


Where complainant failed to establish the existence of a contract between the 
parties and respondent has no contractual obligations to complainant, the 
complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the sum of $5,546 in 
connection with transactions involving four loads of peaches in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying liability to complainant in connection with the four loads 
of peaches identified in the complaint. Respondent included a 
counterclaim in its answer, alleging that there was due and owing 
respondent from complainant the sum of $5,546 in connection 
with a fifth load of peaches shipped to complainant by respond- 
ent, but for which full payment had not been received. 
Subsequent to the filing of the answer, however, respondent 
informed the Department that complainant had made payment to 
it (respondent) of $5,546, thus satisfying the counterclaim in full. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, the parties waived oral hearing. 
Accordingly, the shortened procedure provided in section 47.20 of 
the rules ‘of practice (7 CFR 47.20), is applicable to this 
proceeding. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. Complainant and respond- 
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ent were given the opportunity, respectively, of submitting 
additional evidence by means of an opening and an answering 
statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy Douglas 
Rodgers and Billy Don Rodgers, doing business as W. W. 
Rodgers & Sons, whose address is 1103 South Harwood Street, 
Dallas, Texas. 


2. Respondent is a corporation, California Produce Dis- 
tributors, Inc., whose address is 751 Merchant Street, Los 
Angeles, California. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


3. Between June 5 and 7, 1974, in contemplation of shipment in 
interstate commerce, respondent and a broker, W. W. Shipman & 
Son, Fort Worth, Texas, engaged in negotiations relative to the 
shipment by respondent of five carloads of California peaches to 
complainant at Dallas, Texas. 


4. Subsequent to these negotiations respondent, on June 10, 
1974, shipped 1,512 lugs of California peaches, 72’s and larger, 
from Cutler, California, by truck to complainant at Dallas, Texas. 
On the following day, June 11, 1974, respondent invoiced 
complainant for the peaches at $6.00 per lug plus 20c per lug for 
cooling and palletizing, plus $20.00 for a Ryan Recorder, for a 
total invoice price of $9,394.40, f.o.b. Cutler, California. The 
invoice included the notation ‘‘Less courtesy discount — per W. 
W. Shipman — per lug $1.50.” The total of this ‘Courtesy 
discount’’ — $2,268 — was subtracted from the original f.o.b. 
invoice total, leaving a net f.o.b. invoice price of $7,126.40. 


5. On June 10 and 11, 1974, the broker issued and mailed to re- 
spondent a total of four memorandums of sale, each of which re- 
flected the sale by respondent to complainant of a truckload of 
peaches, size 72’s, at f.o.b. California shipping point prices, plus 
cooling charges, as follows: 


Price 
Memo No. per Cooling Shipping 
Date Lugs Lug per Lug , Date 
6/10/74 1600 $4.50 25c 6/11/74 
6/11/74 1500 4.50 25c 6/12/74 
6/11/74 1500 5.00 25c 6/13/74 
6/11/74 1500 5.00 25c 6/13/74 
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6. On June 11, 1974, at 4:49 p.m., complainant dispatched the 
following mailgram to respondent: 


Have previously booked with W. W. Shipman & Sons Brokerage Company 
... 5 loads of peaches 72’s and larger, to be shipped, 2 the 11th of June and 
1 the 12th of June at 4 1/2 f.o.b. California plus precooling and palletizing 
2 loads the 13th of June at $5 f.o.b. plus precooling and palletizing. You 
shipped one load the 10th of June which we take into consideration leaving 
you 4 loads of peaches per conversation with W. W. Shipman & Company. 
Have been advised that you would ship no more so therefore W. W. 
Rodgers & Sons Produce will hold you liable for all losses at whatever 
prices we have to pay to rebook peaches in California. . .’’ 


7. On June 11, 1974, at 5:40 p.m., the broker sent respondent 
the following mailgram: 
This is confirming 5 loads of peaches 72 and larger sold W. W. Rodgers & 


Sons, Dallas, Texas, 3 at $4.50 plus 25c f.o.b. ship 6-11 and 12, ‘74, 2 at 
$5.00 plus 25c f.o.b. ship 6-13-74. 


The second mailgram was received by respondent at approxi- 
mately 5:41 on the afternoon of June 11, and about one hour after 
respondent’s receipt of the mailgram set forth in Finding of Fact 
No. 6. 


8. At 6:45 p.m. on June 11, respondent sent the following 


mailgram to the broker: 


Have just received confirmation of 5 loads of peaches 72 and larger 1/2 
hour ago. As I have stated before, I have no peaches 72 and larger 
available for shipment at the stated price on the proposed dates. 


Respondent wrote to complainant on June 12, referring to a 
telephone conversation between the parties on June 11 and 
denying any contractual relationship with complainant. 


9. The broker’s memorandums prepared by Shipman in con- 
nection with the 4 loads under discussion here were received by re- 
spondent on June 13. Three of the memorandums (those 
describing the proposed shipments for June 12 and 13) were 
returned to the broker by respondent with the notation ‘‘Not 
acceptable-No contract”’ written across the face of each. Respond- 
ent also wired the broker at 1:08 p.m. on June 13 as follows: 


Received your broker’s memorandum of sale 6-916, 6-917, and 6-918. 
These are not acceptable. No contract. 


10. The three memorandums of sale returned by respondent 
were received by the broker at 8:08 a.m. on June 15, 1974. 


11. The formal complaint was filed on August 30, 1974, which 
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was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The principal issue’in the case is whether respondent, in the 
course of negotiations with the broker, W. W. Shipman & Son, 
Fort Worth, Texas, during the period June 5-7, 1974, agreed to 
sell to complainant a total of five loads of California peaches, for 
shipment during June 10-13, 1974, at f.o.b. prices ranging from 
$4.50 to $5.00 per lug, plus precooling charges. Complainant 
alleges that such sales were made to it by respondent, through the 
broker. Respondent denies complainant’s allegations, however, 
contending that its communications with the broker were, at 
most, negotiations which never progressed to the point of being 
firm and final contracts. 


According to the evidence before us, respondent’s representa- 
tive, Jerry Potter, was approached by the broker’s spokesman, 
Jim Odom, on June 5, 1974, with the latter seeking to buy several 
loads of California peaches, size 72 and larger, at a price of $4.50 
per lug, f.o.b. loading point, plus 25c per lug cooling and 
palletizing charge, for shipment to a customer who was not 
identified by Odom at that time. Potter informed Odom that re- 
spondent had no peaches answering that description for sale at 
that price. Subsequent conversations in the same vein later took 
place between Potter and Odom on June 6 and 7, 1974, with 
Potter taking the position that the price of $4.50 per lug offered 
by Odom for three loads was unrealistically low and below the 
market, and a price of $5.00 per lug for two additional loads also 
was too low for the peaches then available. Potter didtell Odom at 
some point in these conversations that he (Potter) would look 
around and see if peaches could be found for Odom at the prices 
that Odom was willing to pay, but that Potter was not optimistic 
regarding the outcome of his inquiries. 


But one circumstance that seems to lend some support to 
complainant’s claim concerning its alleged purchases from re- 
spondent is this: subsequent to the communications which took 
place between Potter and Odom (supra), respondent shipped out 
one truckload of peaches to complainant at Dallas, Texas, on June 
10. (See Finding of Fact No. 4) The peaches were invoiced to re- 
spondent at $6.00 per lug, plus cooling and incidental charges, 
but the invoice also contained the notation: ‘‘Less courtesy 
discount — per W. W. Shipman — per lug $1.50’’. According to 
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respondent, this load was shipped to complainant because re- 
spondent wished to ‘‘give the broker some help’’. Also, it appears 
that the broker might have arranged a transaction involving the 
sale of a carload of respondent’s grapes to a third party, so that 
respondent was willing to let the broker have one lot of peaches for 
its (the broker’s) customer at the adjusted price of $4.50 per lug as 
a return of the favor, even though this represented a price that 
was at least 50c below the market on the date of shipment on June 
10. Viewed from complainant’s position, however, respondent’s 
action in this respect could reasonably be construed as being 
probative of the fact that respondent was simply shipping one 
load on a five-load contract with complainant, as argued by 
complainant. In looking at all the evidence, however, we do not 
believe that the circumstances surrounding this one shipment are 
sufficient to support that conclusion. Not only does the ‘‘courtesy 
discount’’ notation appearing on the invoice lend credence to 
Potter’s statements regarding the accommodation nature of this 
one shipment, but the fact that the shipment was billed at less 
than the going market price further compels us to the same 
conclusion. 


As to the alleged sale of the other four shipments, two of these 
were supposedly purchased by complainant at $4.50 per lug, 
f.o.b. shipping point in California, while the other two shipments 
were supposedly purchased at $5.00 per lug, f.o.b. California. The 
Federal Market News Service reports for Los Angeles for June 5, 
6, and 7, 1974, however, quote California peaches, 72’s and larger, 
at prices ranging from $5.00 to $6.00 per lug on each of these 
days. This means that if we accept complainant’s version of the 
events surrounding these transactions, then we must also accept 
the fact that respondent willingly sold to complainant three loads 
below the going market price, and two loads at the lowest price 
quoted during the three-day period of negotiations, for an overall 
average loss on all five loads involved. We find this very difficult 
to accept, either as a proposition in logic or in business economics. 


Complainant has submitted copies of the _ broker’s 
memorandums of sale, executed in connection with the four 
disputed transactions, as exhibits to the formal complaint. One 
memorandum is dated June 10 and the other three are dated June 
11, 1974. The contracts, however, were allegedly negotiated on 
June 5, 6, or 7, 1974. Since the Department’s regulations require 
that a memorandum of sale be promptly issued by the broker, 7 
CFR 46.28(a), it seems that the broker here failed to comply with 
the regulation. According to complainant, shipment by respond- 
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ent was to have begun on June 10 and was to have been concluded 
on June 13. Respondent, however, did not receive the 
memorandums until June 13, so as far as those memorandums 
were concerned, complainant was not on notice until June 13 
either that it (respondent) supposedly had contracted with 
complainant to ship peaches, or the details of such contracts. 
When respondent did receive the memorandums, it sent those 
three dated June 11 back to the broker on June 13 with the 
notation ‘‘Not acceptable — No contract”’ written on the face of 
each. (Respondent stated that it did not return the memo of June 
10 to the broker, believing that memorandum represented the load 
already shipped on that date.) Respondent also sent a telegram on 
June 13 to the broker containing substantially the same message 
of rejection. While respondent did not receive the memorandums 
of sale involved herein until June 13, it did receive mailgrams 
from both complainant and the broker on June 11 referring to the 
alleged sale of the five loads of peaches. Respondent, however, 
wired the broker, also on June 11, 1974, denying any contractual 
obligations to complainant, and wrote to complainant in the same 
vein the following day, June 12, 1974. As can be seen, and we 
think much weight must be given to this consideration, respond- 
ent was prompt, firm, and consistent in disavowing and denying 
any contractual obligation to complainant in connection with 
complainant’s claims concerning these alleged sales. 


As a moving party, complainant has the burden of proving, by 
a preponderance of the evidence, the contracts of sale allegedly 
made with respondent. Epperson & Symons, Inc. v. Atlantic 
Preserving Co., Inc., 18 A.D. 1099. In our view of the evidence 
before us, complainant has failed to sustain that burden, and has 
failed to prove that respondent was bound to perform either by 
express agreement or by circumstances which created an estoppel. 
Accordingly, we conclude that no breach of contract or any 
violation of section 2 has been established as to respondent. The 
complaint should therefore be dismissed. 


We remarked, in the Preliminary Statement, that a 
counterclaim had been filed in this case but subsequently had 
been satisfied. This being the case, the counterclaim should also 
be dismissed. 


ORDER 


The complaint is dismissed. 
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The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,478) 


Rounpb Butte Growers AND Suppers, Inc. v. Scott Finks Com- 
PANY, Inc. PACA Docket No. 2-3337. Decided May 29, 1975. 


F.o.b. transaction — shipping point to Kansas City, Mo. — Diversion — con- 

stituting acceptance — Refrigeration — half stage icing rule not unreasonable 

in view of contract destination — Delay in transit — after arrival at and diver- 
sion in contract destination — responsibility for — Reparation 


Where respondent accepted the potatoes in issue and failed to establish a breach 
of contract by complainant with respect thereto, respondent is liable to com- 
plainant for the purchase of said produce, less the amount already paid 
thereon, for a total due of $2,062.50 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $2,062.50 in 
connection with a transaction involving a carload of potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon the respondent, which filed an answer thereto, 
denying any liability in the matter. 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence as is the De- 
partment’s report of investigation. In addition, the parties were 
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given an opportunity to submit further evidence in the form of 
sworn statements. Complainant filed an opening statement and 
respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant Round Butte Growers and Shippers, Inc. is a 
corporation whose address is P.O. Box 98, Culver, Oregon. 


2. Respondent, Scott Finks Company, Inc. is a corporation 
whose address is Suite 317, Merchants Produce Bank Building, 
Kansas City, Missouri. At the time of the transaction involved 
herein, the respondent was licensed under the Act. 


3. On May 31, 1973, in the course of interstate commerce and 
by oral contract, complainant contracted to sell to respondent one 
carload of potatoes consisting of 500-50 lb. sacks containing size 
6-14 oz. potatoes at $9.75 per hundredweight totalling $2,437.50 
and 250-100 lb. sacks of Bakers, Round Butte Brand at $8.50 per 
hundredweight totalling $2,125, the total invoice price being 
$4,562.00. The terms of sale were f.o.b. and the parties agreed 
that the carload of potatoes would grade U.S. No. 1 at shipping 
point. The contract was negotiated by Mr. Don Dickey, sales 
manager for complainant. 


4. Between May 31, 1973, and June 4, 1973, the potatoes were 
subjected to federal inspection at the complainant’s place of 
business. The results of the inspection were, in relevant part, as 
follows: 

Inspection begun: 8:00 A.M., May 31, 1973 


Inspection completed: 4:00 P.M., June 4, 1973 


Amount of ice or type of refrigeration: Hatches open, plugs out, ice bunker 
empty. 


Loading: paper over floor racks. 

Produce: R. Burbank Potatoes. 

Brand or stamping: Beaver and Premium Select U.S. No. 1. 
Manifested: 250. 

Type and size of container: 100 pound sax. 

Size: Range: Generally 10 ozs. to 28 ozs. 

Soft rot: None. 

Grade: U.S. No. 1 10 oz. min. 
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Defects of grade average within tolerance. 


Product: R. Burbank Potatoes. 


Brand or stamping: Premium select U.S. No. 1. 


Manifested: 500. 
Type and size of container: 50 pound paper sx. 


Size: Range: Gen. 6 ozs. to 14 ozs. 

Soft rot: None. 

Grade: U.S. No. 1 6 oz. min. 

Defects of grade within tolerance. 

Each lot mature, generally firm, generally clean. 


Meets M.O. No. 947 requirements. 


5. On June 4, 1974, from loading point in Culver, Oregon, 
complainant shipped the potatoes referred to in Findings of Fact 3 
and 4 to respondent at Kansas City, Missouri, in Car No. WFEX 
705235 by Union Pacific Railroad. 


6. The uniform straight bill of lading stated, in relevant part, 
as follows: 


Consigned to: Scott Finks Co. 
Destination: Kansas City, Mo. 
Route: Up to K.C. 
Shippers special instructions: 
S.L.W. & C 
Standard ventilation 1/2 stage ice rule 240 
Allows inspection 
Seals #BA-120281-2 


7. Car No. WFEX 705235 upon arrival at Kansas City, 
Missouri, was diverted to Tampa, Florida by respondent. On 
June 23, 1973, Car No. WFEX 705235 arrived in Tampa, Florida. 


8. On June 23, 1973, the potatoes in Car No. WFEX 705235 
were subjected to federal inspection at respondent’s consignee’s 
place of business in Tampa, Florida. The results of the Pre- 
liminary Restricted Report were, in relevant part, as follows: 


Commodity: Russet potatoes. 
Container: 250 sacks 
Condition: Mostly firm. 


From 17 to 39 % soft Rot Averaging 26 % Slimy Soft Rot or Fusarium 
Tuber Rot wet type in various stages mostly advanced. 


82°A1°F. 
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9. An informal complaint was filed on July 18, 1973, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The potatoes involved herein admittedly were accepted by re- 
spondent, which has paid complainant $2,500, leaving a balance 
due of $2,062.50. Respondent alleges complainant breached the 
oral contract and is not entitled to the reparation it seeks to 
recover. Respondent advances two grounds to support its 
contention. The first is that the potatoes, did not grade U.S. No. 
1 at point of destination; the point of destination, according to re- 
spondent, being Tampa, Florida. The second is that complainant 
did not have the authority to change the icing instructions from 
full stage standards that respondent had specified to half stage 
Rule 240. 


Complainant alleges the contract was for the sale of potatoes 
f.o.b. at shipping point and that his obligation was to ship these 
potatoes to respondent at Kansas City, Missouri. The principal 
item of evidence in support of complainant’s contention is the 
memorandum copy of the bill of lading of Union Pacific Railroad 
Co. which states the destination as being Kansas City, Missouri 


and the route as being Union Pacific to Kansas City. No evidence 
has been submitted by respondent that the contract destination 
was other than Kansas City, Missouri. Therefore we conclude that 
the contract was for a sale f.o.b. shipping point and that 
complainant had the obligation of billing the potatoes to Kansas 
City, Missouri. 


The sales manager for complainant, Don Dickey, alleges, and 
respondent does not dispute, that the carload of potatoes arrived 
on time at Kansas City, Missouri. There is nothing in the record 
to indicate the condition of the potatoes upon arrival at Kansas 
City, Missouri nor is there any allegation that said potatoes, 
which were found to be damaged by the time Car No. WFEX 
705235 reached Tampa, Florida, were damaged when said car 
arrived in Kansas City, Missouri. We conclude that the carload of 
potatoes arrived in Kansas City, Missouri on time. 


Respondent diverted the carload of potatoes when it arrived at 
Kansas City, Missouri, to Tampa, Florida. The act of respondent 
in diverting the car in Kansas City to Tampa, Florida was solely 
its own. It does not appear that complainant was aware that the 
carload of potatoes was going to be routed anywhere other than 
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Union Pacific to Kansas City, Missouri. Complainant alleges, and 
respondent does not dispute, that the carload of potatoes was 
delayed in transit to Florida after arrival at and diversion in 
Kansas City, Missouri. The delay in the delivery of the carload of 
potatoes after diversion of the potatoes to Florida is the re- 
sponsibility of respondent. 


Respondent also alleges that complainant breached the contract 
by changing the icing instructions without authorization from full 
stage standard to half stage Rule 240. Respondent stated in its 
answer it requested standard refrigeration and was never notified 
that said Car No. WFEX 705235 was moving half stage Rule 240. 
Complainant has taken the position that half stage Rule 240 to 
Kansas City, Missouri was sufficient. The basis of respondent’s 
contention is expressed in a letter from W. S. Finks to the United 
States Department of Agriculture on February 12, 1974, where, in 
relevant part, Mr. Finks states: 


. . . We contend that the change in icing instructions was a breach of con- 
tract. 


I don’t think that we need to defend the statement of Round Butte that 1/2 
stage Rule 240 was sufficient icing to Kansas City. It was not their 
decision to make... 


. . . Neither Mr. Dickey nor Round Butte has refuted our instructions to 
ship standard refrigeration but have only taken the position that in their 
opinion 1/2 stage Rule 240 to Kansas City was sufficient. If they had 
wanted to change, and I can’t conceive why, they could have called us on 
the phone for our approval of the change. 


Mr. Ron Dickey states complainant’s position in his letter to 
the United States Department of Agriculture on November 8, 
1973, as follows: 


As for Scott Finks Co. statement that he was not informed of the car being 
shipped under Rule 240, that is simply not true. 


A copy of the freight bill and invoice was in his possession long before the 
car was to have arrived in Kansas City. 


Let me reiterate. This car was sold to and shipped to Scott Finks Co. 
Kansas City, Mo. and routed UP (Kansas City). Upon the advice of our 
Railroad Agent we shipped it under Rule 240 because that is ample Ice to 
Kansas City. No one informed Round Butte that it was going beyond that 
destination. 


While complainant’s alteration of the instructions to the carrier 
was improper, it was not unreasonable in view of the contract 
destination. Half stage icing Rule 240 is a standard shipping 
procedure for perishable agricultural commodities in transit where 
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the journey is relatively short, i.e. under one week, and the 
climatic conditions are not too hot. Respondent accepted the 
potatoes at Kansas City, Missouri by diverting them to Florida, 
and at such point respondent became responsible for the potatoes 
and all instructions to the carrier as well. For the respondent to 
succeed it must show that the potatoes upon arrival at Kansas 
City, Missouri did not meet contract specifications. This the re- 
spondent has not been able to show. Respondent has submitted 
evidence of the condition of the potatoes upon arrival at Tampa, 
Florida, 19 days after being shipped. But this is not evidence 
which we can properly take into account as it does not relate to the 
condition of the potatoes at the time of their acceptance at 
contract destination in Kansas City, Missouri. For this reason the 
responsibility for the damage in the potatoes discovered after 
arrival in Florida rests upon respondent rather than complainant. 


In conclusion we find that respondent’s failure to pay com- 
plainant the agreed f.o.b. contract price for the potatoes involved 
herein is a violation of section 2 of the Act for which reparation 
should be awarded to complainant in the amount of $2,062.50, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,062.50, with interest thereon at 
the rate of 8 percent per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,479) 


In re M. & H. Propuce Co., Inc. PACA Docket No. 2-2757. In 
order issued May 6, 1975, by Donald A. Campbell, Judicial 
Officer. 
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DENIAL OF PETITION TO REOPEN 
(No. 16,480) 


CLEMENT-JONES Co., INc. v. CHERRY Foops, Inc. PACA Docket 
No. 2-3498. In order issued May 13, 1975, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — WITHDRAWAL OF APPLICATION 
(No. 16,481) 


In re JHS Propuce. PACA Docket No. 2-3725. In order issued 
May 15, 1975, by John A. Campbell, Administrative Law 
Judge. 


DISMISSAL OF NOTICE TO SHOW CAUSE 
(No. 16,482) 
In re Soutuwest Propuce, Inc. PACA Docket No. 2-3696. In 


order issued May 16, 1975, by William J. Weber, Adminis- 
trative Law Judge. 


DISMISSAL ON AUTHORIZATION OF COMPLAINANT 


(No. 16,483) 


SMELTZER OrcHArRD Co. v. Marriott Corporation. PACA Docket 
No. 2-3585. In order issued May 6, 1975, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,484) 


Oneonta TrRApDING CorporaTion v. L. R. Morris Propuce Ex- 
CHANGE, Inc. PACA Docket No. 2-3667. Reparation of 
$19,572.05 with 8 percent interest from February 1, 1975, 
awarded complainant against respondent in order issued 
May 2, 1975, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 16,485) 


Harry J. AsLtAN v. MAure Sott Company. PACA Docket No. 2- 
3708. Reparation of $2,073.60 with 8 percent interest from 
November 1, 1974, awarded complainant against respond- 
ent in order issued May 1, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,586) 


Commopity MARKETING ComPANY v. SumMMIT Potato Propuwcts, Inc. 
PACA Docket No. 2-3709. Reparation of $1,751.40 with 8 
percent interest from October 1, 1975, awarded complainant 
against respondent in order issued May 1, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,487) 


J. R. Norton Company v. Rupy’s Propuce Co. PACA Docket No. 
2-3711. Reparation of $667.50 with 8 percent interest from 
August 1, 1974, awarded complainant against respondent 
in order issued May 1, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,488) 


Santo Tomas Propuce AssociaTION v. Paut S. VILLARREAL, 
d/b/a RELIABLE Propuce Company. PACA Docket No. 2- 
3712. Reparation of $1,064.40 with 8 percent interest from 
December 1, 1974, awarded complainant against respondent 
in order issued May 1, 1975, by Donald A. Campbell, Judi- 
cial Officer. 
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(No. 16,489) 


W asuHBurn Potato Co. v. Grant Propuce Co., Inc. PACA Docket 
No. 2-3710. Reparation of $2,004.00 with 8 percent interest 
from February 1, 1975, awarded complainant against re- 
spondent in order issued May 1, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,490) 


A. Dupa & Sons Coop. Assn. v. Farm To MARKET, Inc. PACA 
Docket No. 2-3715. Reparation of $2,425.00 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued May 20, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,491) 


C. H. Roxpinson Co. v. Farm To Market. PACA Docket No. 2- 
3716. Reparation of $2,000.00 with 8 percent interest from 


January 1, 1974, awarded complainant against respondent 
in order issued May 20, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,492) 


Rocers Propuce Co. v. Bert P. Castitte. PACA Docket No. 2- 
3717. Reparation of $825.65 with 8 percent interest from 
August 1, 1974, awarded complainant against respondent 
in order issued May 20, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,493) 


Roya. Kincs Row, Lrtp. v. Witsur F. Wituiams, d/b/a W. F. 
Wituiams Company. PACA Docket No. 2-3718. Reparation of 
$984.30 with 8 percent interest from July 1, 1974, awarded 
complainant against respondent in order issued May 20, 
1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,494) 


Diamonp Fruit Growers, Inc. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3729. Reparation of $14,740.00 with 8 
percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued May 21, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,495) 


Dominic V. GAnpo.ro, INc. v. THE FARMERS GREEN THUMB, INC. 
PACA Docket No. 2-3720. Reparation of $1,891.75 with 8 
percent interest from September 1, 1974, awarded complain- 
ant against respondent in order issued May 21, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,496) 


MexicaAN GARDEN Propucts, Inc. v. Avocapo DIstTRIBUTING 
Company, Inc. PACA Docket No. 2-3719. Reparation of 


$27,962.50 with 8 percent interest from May 1, 1974, award- 
ed complainant against respondent in order issued May 21, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,497) 


Ticer-Mo Propuce Co. v. Grant Propuce Co., Inc. PACA Docket 
No. 2-3730. Reparation of $9,757.00 with 8 percent interest 
from February 1, 1975, awarded complainant against re- 
spondent in order issued May 21, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,498) 


Bup AnTLE, INc. v. GRANT PropuceE Co., Inc. PACA Docket No. 
2-3732. Reparation of $37,192.97 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued May 22, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,499) 


Sam Wonc & Son, Inc. v. OMEGA Propuce Co. PACA Docket No. 


2-3713. Reparation of $11,325.00 with 8 percent interest 
from December 1, 1974, awarded complainant against re- 
spondent in order issued May 22, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,500) 


Santo Tomas Propuce AssociATION v. GRANT Propuce Co., INc. 


PACA Docket No. 2-3731. Reparation of $6,428.75 with 8 
percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued May 22, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,501) 


THOMPSON SALEs Co., INc. v. PickEtTT Propuce Co. PACA Docket 


No. 2-3733. Reparation of $21,573.95 with 8 percent interest 


from April 1, 1975, awarded complainant against respond- 
ent in order issued May 22, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,502) 


CoNTINENTAL Propuce Co., Inc. v. NATIONAL Propuce Co. OF 


Miami, Inc. PACA Docket No. 2-3739. Reparation of 
$5,594.30 with 8 percent interest from October 1, 1974, 
awarded complainant against respondent in order issued May 
23, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,503) 


ApoLpH & CERESIA Propuce Co., Inc. v. Mona M. Aprite, d/b/a 


WuHoLesaLe Market. PACA Docket No. 2-3724. Reparation 
of $4,143.70 with 8 percent interest from July 1, 1974, award- 
ed complainant against respondent in order issued May 27, 
1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,504) 


D’Arrico Bros. Co. Or Mass. v. THE FARMERS GREEN THUMB, 
Inc. PACA Docket No. 2-3721. Reparation of $1,019.60 with 
8 percent interest from October 1, 1974, awarded complain- 
ant against respondent in order issued May 27, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,505) 


FRUDDEN Propuce, Inc. v. Suippers Service Co., Inc. PACA 
Docket No. 2-3723. Reparation of $4,125.00 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued May 27, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,506) 


JUNALUSKA APPLE CooPpERATIVE Assn., INc. v. GRANT Propuce Co., 
Inc. PACA Docket No. 2-3728. Reparation of $4,532.50 with 


8 percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued May 27, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,507) 


Met FinermMaAn Co., Inc. v. Maure Sott Co. PACA Docket No. 
2-3722. Reparation of $5,785.16 with 8 percent interest from 
March 1, 1974, awarded complainant against respondent in 
order issued May 27, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,508) 


A. J. SALES Company v. GRANT Propuce Co., Inc. PACA Docket 
No. 2-3704. Reparation of $4,591.25 with 8 percent interest 
from December 1, 1974, awarded complainant against re- 
spondent in order issued April 30, 1975, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,509) 


MovJonniER & Sons, Inc. v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3705. Reparation of $5,062.50 with 8 percent 
interest from February 1, 1975, awarded complainant against 
respondent in order issued April 30, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,510) 


Pato VerpE Farms, Inc. v. MAurE Sot Company. PACA Docket 
No. 2-3707. Reparation of $8,901.70 with 8 percent interest 
from January 1, 1975, awarded complainant against respond- 
ent in order issued April 30, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,511) 


VirciniA Fruit SAues Service, Inc. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3703. Reparation of $9,601.10 with 8 


percent interest from January 1, 1975, awarded complainant 
against respondent in order issued April 30, 1975, by Donald 
A. Campbell, Judicial Officer. 
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